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IN THE 


tIKmtetr States; Court of iUppeals 

FOE THE DISTRICT OF COLUMBIA. 
October Teem, 1936. 

No. 6873. 

Louis H. Pink, Superintendent of Insurance for the 
State of New York, as Liquidator, &c., William 
A. JuLL\N, Treasurer of the United States,'and 
Richabd N. Elliott, Acting Comptroller Ge4eral 
of the United States, Appellants, 

V. 

Maevin Fakbington and Parbish, Cohen, Gutecm & 

Wattebs. 

Appeal from the United States District Court for the 

District of Columbia. i 

BRIEF ON BEHALF OF THE APPELLANTS. 

PRELIMINARY STATEMENT. 

This is an appeal by appellants (defendants bqlow) 
from a decree of the United States District Court for 
the District of Columbia entered in favor of app(jllees 
(plaintijffs below). 

For convenience, appellants will hereinafter re¬ 
ferred to as defendants, and appellees as plaintiis, in 
accordance with alignment of parties in the ijower 
court. ! 
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STATEMENT OF THE CASE. 


This was a suit in equity brought in the United 
States District Court for the District of Columbia by 
Marvin Farrington, an attorney at law, residing in the 
District of Columbia, and the firm of Parrish, Cohen, 
Guthrie & Watters, attorneys at law of Des Moines, 
Iowa, to restrain the Secretary of the Treasury, the 
Treasurer of the United States, and the Comptroller 
General, from paying or delivering the fund appropri¬ 
ated to pay the amount of a certain judgment (R. 7) 
recovered by the Southern Surety Company of Des 
Moines, Iowa, in the sum of Twenty-Five Thousand 
Seven Hundred Seven Dollars and Fifteen Cents 
($25,707.15) in the Court of Claims (75 Ct. Cl. 47), and 
for payment of which an appropriation was made by 
Congress in the Second Deficiency Act of March 4, 
1933, 47 Stat. 1602,1616. (R. 1-9) 

The bill sought to establish a lien on the aforesaid 
fund for professional services rendered by plaintiffs on 
behalf of the Southern Surety Company of Iowa in the 
prosecution of the suit in the Court of Claims, and 
prayed that the Court establish the priority of the 
lien over any and all liens or claims asserted adversely 
thereto, and decree that plaintiffs were entitled to a 
prior lien in' the sum of Ten Thousand Sixty Three 
Dollars ($10,063.00) against the fund so appropriated 
to pay said judgment. (R. 7) 

After certain proceedings having to do with the sub¬ 
stitution of parties and the obtaining of service on cer¬ 
tain other parties, defendants filed a motion to dismiss 
the bill (R. 11-14), the substantial grounds of said mo¬ 
tion being as follows: 

1. That the Court had no jurisdiction over the 
subject matter of the suit. 
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2. That the defendant, E. W. Clark, having been 

appointed Receiver of the Southern Surety Com¬ 
pany of Des Moines, Iowa, by the United States 
District Court for the Southern District of Iowa 
to sue and be sued in that Court, plaintiffs night 
obtain any relief to which they were entitled in 
the United States District Court for the Soutiiern 
District of Iowa. j 

3. That the fund sought to be controlled by 
plaintiffs was a debt due from the United States 
and had no location within the jurisdiction of this 
Court. 

4. That the facts alleged in the bill of complaint 
were not sufficient in law to entitle plaintifrs to 
have an equitable lien or any other lien upoili the 
fund involved. 


This motion to dismiss was overruled by the Court 
below on June 8, 1933, to which action exception was 
noted and allowed by the Court. (R. 14) Upon the 
overruling of the motion to dismiss, the Government 
defendants on June 17 and 19, 1933, filed answers (R. 
15-31) which set up an indebtedness to the United 
States by the Southern Surety Company of Des Mqines, 
Iowa, of Seventy-six Thousand Dollars ($76,000) aris¬ 
ing under another bond (R. 18, 23, 105-106) written by 
the said surety for Fred C. Morgan and George Mor¬ 
gan in connection with the construction of a leyee in 
Louisiana on which the contractor had defaulted. The 
defendant, the Comptroller General of the United 
States, alleged in his answer by way of set-off or coun¬ 
ter-claim that, in view of this indebtedness to the 
United States by the Surety Company, he was with¬ 
holding payment of the sum recovered by the latter in 
the Court of Claims, such action being required under 
the terms of the Act of March 3, 1875,18 Stat. 431, as 
amended by Act of March 3, 1933, 47 Stat. 1489, 1516 
(31 U. S. C. 227) and also pursuant to and in accor- 
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dance with sections 3466 and 3467 of the United States 
Revised Statutes (31 U. S. C. 191 and 192). (R. 19) 
On August 9,1933, the bill was amended for the pur¬ 
pose of making George S. Van Schaick, Superintendent 
of Insurance of the State of New York, and Liquidator 
of the Southern Surety Company of New York, a party 
defendant, because it was alleged that he, as such Liqui¬ 
dator, had asserted a claim to the proceeds of this judg¬ 
ment, (R. 32) and, on September 27,1933, said George 
S. Van Schaick'filed his answer to the amended bill. 
(R. 35) In his answer he relied upon the defenses 
already set up by the Government defendants. 

To that part of the answers of all of the defendants 
which set up an affirmative defense, plaintiffs filed mo¬ 
tions to strike (R. 31-32, 42-43), which motions were 
over-ruled by Mr. Justice Bailey who, in a memoran¬ 
dum opinion filed December 26, 1933, (R. 44) said: 

‘‘I do not think that the rights of the attorney, 
arising from a charging lien, can be superior to the 
rights of his client. I think, therefore, that the 
motions to strike should be over-ruled.^’ 

Thereafter, on October 25, 1935, after a petition for 
allowance for a special appeal to this Court had been 
denied, amended answers were filed by the Government 
defendants setting up as an additional affirmative de¬ 
fense a compromise agreement between the Attorney 
General of the United States and the Liquidator of the 
Southern Surety Company of New York, purporting to 
cover any claims of that Company arising from rein¬ 
surance agreeiments between that Company and the 
Southern Surety Company of Des Moines, Iowa, where¬ 
by the former took over certain assets and assumed 
certain liabilities of the latter. (R. 47, 55) 

There was no denial either in the bill of complaint or 
in the amendment thereto of any of the affirmative de- 
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fenses set up in the answers of the Government defen¬ 
dants or of the defendant, Van Schaick, either with re¬ 
spect to the off-set or as to the compromise agreemient 
set forth therein. 

The cause came on for trial before Mr. Justice Iiuh- 
ring on January 30, 1936, and, after the taking of tes¬ 
timony, the Court made certain findings of fact and 
conclusions of law which were filed in the Court on 
June 30,1936, and on the same date the final decree of 
the Court was filed in said cause. (R. 64-70) Notice of 
appeal from the decision of the Court was filed on ^Tuly 
16, 1936, by all of the defendants. On July 16, 1936, 
also, defendant Pink filed a petition for rehearing be¬ 
cause of newly discovered evidence material to the 
proper disposal of the case. (R. 72) This consi^sted 
of a supplemental Reinsurance Agreement (R. j76) 
which was not available during the trial; and on jluly 
27,1936, the Court entered an order denying said peti¬ 
tion. (R. 89) 

THE EVIDENCE. 


The evidence for the plaintiffs was that Southern 
Surety Company of Iowa employed the firm of Par¬ 
rish, Cohen, Guthrie & Watters of Des Moines, Iowa, 
to prosecute a claim against the United States iili the 
Court of Claims, arising out of a loss sustained hf the 
s^surety on a construction bond. (R. 96) Marvin Far¬ 
rington was employed by Parrish, Cohen, Guthirie & 
Watters as Washington Counsel, and he was gi's^en a 
power of attorney by the surety. (R. 97) Suit was 
brought in the Court of Claims (R. 97) for Three Hun¬ 
dred Four Thousand Five Hundred Forty-sevenJ Dol¬ 
lars and Fifty-nine Cents ($304,547.59) and a judg¬ 
ment in the amount of Twenty Five Thousand ^even 
Hundred Seven Dollars and Fifteen Cents ($25,7(^7.15) 
was recovered (R. 98); and the amount of said judg- 
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ment was the exact amoimt of the retained percentage 
dne nnder the contract on which the surety executed its 
bond (K. 108); and the voucher representing said sum 
had been tendered to the surety by the United States 
before suit whs brought in the Court of Claims (R. 
108), and the surety was advised by plaintiifs not to 
accept it. (R. 99) 

Neither Parrish, Cohen, Guthrie & Watters nor Mar¬ 
vin Farrington had any agreement with the surety 
whereby they were to have an assignment of any part 
of the fund recovered for their services nor was there 
any agreement whereby they were to have a lien on any 
part of the fund recovered for their services. Counsel 
for respondents admitted in open court that they had 
no fee contract. (R. 99) The testimony of the plain¬ 
tiff Guthrie on this point was as follows: 

“Mr. Underwood. Judge was there any written 
agreement of retainer in this case? 

“Mr. Guthrie. No, sir. 

“Mr. Underwood. To you from the Southern 
Surety Company? 

“Mr. Guthrie. No, sir. 

“Mr. Uhderwood. Or to Mr. Farrington? 

“Mr. Gnthrie. No, I think not, except by cor¬ 
respondence. - 

“Mr. Underwood. Now, if I understand you cor¬ 
rectly, there was nothing in your arrangement with 
the Southern Surety Company of Iowa, in connec¬ 
tion with the representation of Mr. Farrington, 
which provided for any lien on the amount that 
was recovered in the Court of Claims? 

“Mr. Guthrie. Was there a special agreement, 
you mean? 

“Mr. Underwood. Yes. 

“Mr. Guthrie. I don^t know of any, no. 

“Mr. Underwood. You just had the ordinary 
per diem basis of work? 

“Mr. Guthrie. Yes.’’ (R. 100) 
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The testimony of the'plaintiff Farrington wa^ as 
follows: 

<<# # * That with respect to his compensation 
in bringing the suit he had an oral agreement 
J. L. Parrish of the law firm of Parrish, Cohen, 
Guthrie & Watters who stated: ‘Mr. Farrington, 
I want to make this agreement with you: I T^^'ant 
an arrangement of $50.00 per diem, and if this 
case goes as I think it will, of course, the fee will 
be made reasonable. ’ That he stated to Mr. ]?ar- 
rish: ‘And I said to him, whatever he said in that 
respect would be agreeable to me. * * *’ ’’ (R. 
102 ) 

After judgment had been entered in the Court of 
Claims, the respondents filed a motion in that Court 
to impress an attorney’s lien on the judgment. That 
Court dismissed the motion on the ground that the 
Court had no authority to impress a lien upon the 
judgment. (R. 104) 

Nowhere in the Record is there any denial on the 
part of the plaintiffs of any of the affirmative defenses 
set up in the several answers of the defendants tc> the 
bill of complaint and the amendment thereto. (B. 18, 
22, 38, 48-50, 58-60) 

This Court may notice also that in the petition of 
plaintiffs’ for the allowance of a special appeal it was 
conceded that the affirmative defense pleaded, if valid 
in law, went to the very basis of the plaintiffs’ claim 
and that the opinion and order of Mr. Justice Bailey in 
the Court below, over-ruling the plaintiffs’ motio]is to 
strike, “determines the entire litigation.” 

QUESTIONS PRESENTED. 

The principal questions presented on this appeal we 
believe can be substantially covered in this brief linder 
the following headings: 
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1. Did the Court err in holding that plaintiffs had 
established an attorney’s charging lien upon the fund 
involved in this suit? 

2. Did the Court err in holding that the Comptroller 
General of the United States could not legally set up 
the claim of the Government against the Southern 
Surety Company of Iowa as an off-set against the fund 
appropriated by Congress to pay the judgment ob¬ 
tained by the Southern Surety Company? 

3. Did the Court err in holding that the United 
States District Court for the District of Columbia had 
jurisdiction to hear and determine this cause? 

ARGUMENT. 

1 . 

Plaintiffs Have Failed to Establish an Attorney’s 
Charging Lien Upon the Fund Involved in this 
Suit. 

An attorney’s lien is of two kinds; one is called the 
general retaining or possessory lien, and the other the 
special, particular, or charging lien. The special or 
charging lien of the attorney is an equitable right to 
have the fees and the costs due to him for services in 
a suit secured to him out of the judgment or recovery 
in that particular suit, the attorney to the extent of 
such services being regarded as an equitable assignee 
of the judgment. It is based on the theory that the 
plaintiff should not be allowed to appropriate the whole 
of the judgment in his favor without paying thereout 
for the services of his attorney in obtaining such judg¬ 
ment. It is an exception to the general rule in that it 
lacks the element of possession which is essential to or¬ 
dinary liens and, for this reason, such lien, strictly 
speaking, did not exist at common law. In fact, the 
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use of the term ‘‘lien’’ in this connection has j^een 
criticized as inaccurate and the right of the attorney 
has been said to be merely a claim to the equiifable 
interference of the Court. The existence of the lien 
was, however, recognized in several early English 
cases and it now exists in most jurisdictions either by 
statute or by virtue of judicial decision. 

There is no statute in the District of Columbial giv¬ 
ing an attorney such a lien. This Court has, however, 
in several cases enunciated the elements necessa]^ to 
be proved in order to sustain such a lien. We contend 
that plaintiffs have failed to establish any such lien 
because (1) they had no agreement providing for a 
lien or payment out of the fund, (2) they did not look 
solely to the fund for payment of their services, (3) 
the plaintiffs did not create any fund by their efforts. 

The evidence is entirely undisputed that plaintiffs 
did not have an express agreement, either oral pr in 
writing that their claim for services should be ^ lien 
upon the fund. Parrish, Cohen, Guthrie & Witters 
were working on a quantum meruit basis and Pai|ring- 
ton was to get $50 per day, and an agreement w|as to 
be made, if they were successful, as to future compen¬ 
sation (R. 99-103) Counsel for the plaintiffs stated in 
open court in response to a question by the Court as 
to whether his clients had a fee contract: 

Mr. Earnest: “No fee contract, no, sir. Our 
sole position is that we were employed in October, 
1926, and from October, 1926, until November, 
1932, for that period of years, we did various 
things or performed various services, whiph re¬ 
sulted in this judgment.” 

The Court: “No contingency involved?” 

Mr. Earnest: “No, sir.” 

The Court: “But you were to get paid fcjr the 
work you did?” 

Mr. Earnest: “Exactly.” 
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Parrish, Cohen, Guthrie & Watters were the recip¬ 
ients of a very substantial yearly retainer from the 
Southern Surety Company of Iowa for many years (R. 
99), which probably explains the absence of any agree¬ 
ment for a lien upon the fund. 

The dominant requirement in all cases holding that 
an attorney is entitled to a charging or equitable lien 
(save where the lien is a matter of right by statute) 
is that there should be a distinct appropriation of the 
fund by the debtor and an agreement that the creditor 
shoidd be paid out of it. 

In Wright v. Ellison, 1 Wall. 16,17 L. ed. 555, where¬ 
in a bill in equity was brought by the plaintiff for the 
purpose of enforcing an alleged equitable lien upon a 
fund, the Supreme Court of the United States said at 
page 557: 

‘^Its determination depends upon the solution 
of the question whether the complainant has shown 
himself entitled to an equitable lien upon the fund, 
to which the controversy relates. • * * When the 
defendant' Ellison, interposed, the fruit was ripe 
and ready to fall into the hands of those entitled 
to receive it. We regard the case as a proper one 
for compensation, and in an action at law the com¬ 
plainant could hardly fail to recover. 

“But this is a suit in equity. The rules of 
equity are as fixed as those of law, and this Court 
can no more depart from the former than the 
latter. Unless the complainant has shown a right 
to relief in equity, however clear his rights at law, 
he can have no redress in this proceeding. In such 
cases, the 'adverse party has a constitutional right 
to a trial by jury. The objection is one, which 
though not raised by the pleadings nor suggested 
by counsel, this Court is bound to recognize and 
enforce. 

“The evidence in the case is wholly silent as to 
any agreement touching the compensation of the 
complainant, it is nowhere intimated what he was 
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to receive, or when or how he was to be piid. 
No established usage is shown. The matter seems 
to have been left to rest upon the principle of 
quantum meruit, and to be settled by the agij'ee- 
ment of the parties when the business was brop'ght 
to a close. The doctrine of equitable assignments 
is a comprehensive one, but it is not broad enopgli 
to include this case. It is indispensable to a f^ien 
thus created, that there should he a distinct appro¬ 
priation of the fund hy the debtor, and an agfee- 
ment that the creditor should he paid out of it. 
This case is wholly wanting in these elements.” 
(Emphasis ours) I 
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In Lindherg v. Humphrey, 53 App. D. C. 243, 

Fed. 901, this Court said at page 248: 

‘‘To create an equitable lien, it has long beer, the 
law that it must appear that there has been a dis¬ 
tinct appropriation of the fund by the debtor luwc? 
an agreement that the creditor should he paid out 
of it/^ (Emphasis ours) j 

In Mellon v. Jones, 60 App. D. C., 269, 51 Fed. 2d 
431, certiorari denied, 284 U. S. 651, this Court saiid at 
page 271: 

“The Bill of Complaint utterly fails to allege 
any agreement between the client and the attor¬ 
neys that the latter should have a lien for their 
fees upon the award secured by their services, nor 
is it alleged that the fees were to be paid out of 
such proceeds. The Bill does not disclose whether 
the contract of employment was in writing or 
parol, but simply states that the attorneys under¬ 
took the prosecution of the claim under an agree¬ 
ment whereby the client was to pay for thei^ ser¬ 
vices only in event an award by the Mixed Claims 
Commission was made in his favor and jjayment 
thereof secured. This does not state facts suffi¬ 
cient to entitle the attorneys to a lien for their 
fees upon the funds recovered while in the pbsses- 
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sion of the Treasury, nor did such a lien result 
from the action of the American Commissioner in 
fixing the amount of the fees * * *. In the present 
case, it may he repeated, the appellants did not 
claim that their contract of employment specified 
the amount to he paid for their services, nor that it 
was to he secured hy a lien upon the award, nor 
that the fees were to he paid out of the funds so 
recovered. It follows that the funds now held for 
claimant in the United States Treasury are not 
subject to a lien in behalf of his attorneys. ’’ (Em¬ 
phasis ours) 

So many cases have been decided following the rule 
laid down in Wright v. Ellison, supra, that it would 
serve no useful purpose to quote at length, therefrom 
in this brief. We therefore content ourselves by list¬ 
ing below a number of the more important Supreme 
Court cases and decisions in the District of Columbia: 

Christmas v. Russell, 14 Wall. 69. 

Trist V. Child, 21 Wall. 441. 

Dillon V. Barnard, 21 Wall. 430. 

Peugh V. Porter, 112 U. S. 737. 

Lament v. Mackey, 2 Mackey 502. 

Adams Express Co, v. Adams, 1 Mac Arthur 
642. 

Woods and Fay v. Dickinson, 18 D. C. Reports 

301. 

Lamon v. McKee, 18 D. C. Reports 446. 

Taylor v. Wharton, 43 App. D. C. 104. 

Thurston v. Bullowa, 42 App. D. C. 18. 

DeWinter v. Thomas, 34 App. D. C. SO. 

Plaintiffs will undoubtedly argue that there are a 
great many cases decided by the Supreme Court and 
this Court holding that an attorney may have a charg¬ 
ing lien. This, of course, we admit to be true in a 
proper case. But the reasoning of this line of cases is 
very clearly distinguished from the present case in 


Ingersoll v. Coram, 211 TJ. S. 335, 53 L. ed. 208, wjhere- 
in the Supreme Court said at page 368: 

“In Walker v. Brown, 165 U. S. 654, it was held 
that every express executory agreement in writ¬ 
ing, whereby the contracting party sufficiently in¬ 
dicates an intention to make some particular i prop¬ 
erty, real or personal, or fund therein described or 
identified, a security for a debt or other obliga¬ 
tions, creates an equitable lien on the property so 
indicated. This was an application of the doc¬ 
trine of Fourth Street Bank v. Yardley, 165 U. S. 
364, and Ketcham v. St. Louis, 101 U. S. 306. 
These cases are not opposed by Trist v. Chil d, 21 
Wall. 441, and Wright v. Ellison, 1 Wall. 16. In 
the latter case, it is said that it is indispensable to 
the lien thus created that there should he a dis¬ 
tinct appropriation of the fund by the debtor, and 
an agreement that the creditor should be paid out 
of it. These conditions are satisfied in the case 
at bar.” (Emphasis ours) 

Not only did the plaintiffs have no express agree¬ 
ment but they did not look solely to the fund for pay¬ 
ment of their services, and it is respectfully submitted 
that this is conclusively demonstrated by the fact that 
they lost no time in presenting their claim ti) the 
Receiver of the Southern Surety Company of Iowa 
when the surety became insolvent. (R. 103, 104, 107, 
108) Parrish, Cohen, Guthrie & Watters received 
and retained a dividend of Six Hundred Sixt^-five 
Dollars and Sixty-four Cents ($665.64). (R. 1100) 

Farrington received a dividend check in the arjaount 
of One Hundred Thirty-nine Dollars and Ninetylthree 
Cents ($139.93), but returned it to Parrish, Cohen, 
Guthrie & Watters, and did not cash it. (R. 107) 
When Farrington returned his dividend che(3k to 
Parrish, Cohen, Guthrie & Watters, Mr. Parrish wrote 
to him as follows: 
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‘‘I am in receipt of your favor of the 21st relat¬ 
ing to the check of E. W. Clark, Receiver. I think 
I had better hold this check a while and see what 
happens.” (R. 107-108) 

Even if plaintiffs had pleaded facts in their bill 
which would entitle them to a lien, they made an elec¬ 
tion when they filed their claim with the Receiver of 
the Surety and are bound by it. See Smith v. Gil¬ 
more, 7 App. D. C. 192, and McFadden Securities Co, 
V. Stoneleigh Garage, Inc, et al,, 60 App. D. C. 402, 55 
Fed. 2d 1027. 

Plaintiffs will probably be heard to say that they 
have been deprived of the fruits of their labor and 
effort unless they are given a charging lien against the 
fund. The Record is the best answer to this argument. 
Upon cross-examination, Mr. Guthrie, one of the plain¬ 
tiffs, was asked if it was not a fact that the United 
States was ready and willing to pay the sum of 
Twenty-five Thousand Seven Hundred Dollars and Fif¬ 
teen Cents ($25,707.15) for which judgment ultimately 
was entered in the Court of Claims, to the Southern 
Surety Company of Iowa, and he answered: 

“Yes, * * * but the Surety Company refused to 
accept this sum partly on the advice of his law 
firm and partly on the advice of its own officers.” 
(R. 99) 

Marvin Farrington, one of the plaintiffs, testified 
as follows: 

Twenty-five Thousand Seven 
Hundred Seven Dollars and Fifteen Cents ($25,- 
707.15) for which a final voucher previously was 
tendered by the Government to the Southern Sure¬ 
ty Company of Iowa was the exact amount that 
was recovered in the suit of Southern Surety Com¬ 
pany of Iowa against the United States of Amer¬ 
ica.” (R. 108) 
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n. 

The Action of the Comptroller Greneral of the Uni ted 
States in Setting Up the Claim of the Government 
Against the Southern Surety Company of lowi as 
an Off-set Against the Fund Appropriated to tay 
the Judgment Was Required by the Applicable 
Law. 

This action of the Comptroller General was required 
by and was in strict conformity to the mandate of (ton- 
gess, 31 U. S. Code, 227, 1933 SuppL, which as far as 
here material, reads: 

‘‘When any final judgment recovered against 
the United States duly allowed by legal authority 
shall be presented to the Comptroller General of 
the United States for payment, and the plaintiff 
therein shall be indebted to the United States in 
any manner, whether as principal or surety, it shall 
be the duty of the Comptroller General of the 
United States to withhold payment of an amount 
of such judgment equal to the debt thus due tc' the 
United States; and if such plaintiff assents to such 
set-off, and discharges his judgment of an amount 
thereof equal to said debt, the Comptroller (gen¬ 
eral of the United States shall execute a discharge 
of the debt due from the plaintiff to the Uriited 
States. But if such plaintiff denies his indebted¬ 
ness to the United States, or refuses to consent 
to the set-off, then the Comptroller General of 
the United States shall withhold payment of buch 
further amount of said judgment, as in his c^pin- 
ion will be sufficient to cover all legal charges and 
costs in prosecuting the debt of the United States 
to final judgment. • * (Emphasis ours) | 

In the face of this statute, it cannot properly be 
held that the action of the Comptroller General was 
unauthorized, for the statute required it. Nor in our 
view can it be held that the Government’s claim, thus 


made an off-set against the judgment, is ineffective 
against, or subordinate to, plaintiffs’ claim, for that 
would be adjudicating a right and interest of the 
United States ‘^behind its back”, since it is not a party 
to this suit and cannot be made one, not having con¬ 
sented to be sued herein. 

Furthermore, the claim of the plaintiffs to a portion 
of the proceeds of the judgment recovered in the Court 
of Claims is derived from their client, the Southern 
Surety Company. The claim of the Government 
against the Surety Company under the Morgan con¬ 
tract had been ascertained but was unsatisfied and was 
outstanding prior to the institution of the present suit. 
Mr. Justice Bailey said, in disposing of the motions 
to strike parts of defendants’ answer setting up the 
claim of the Government: 

“I do not think that the rights of the attorney, 
arising from a charging lien, can be superior to 
the claim of the client.” 

As before stated this Court may notice also that in 
the petition of plaintiffs for the allowance of a special 
appeal it was conceded that the affirmative defenses 
pleaded, if valid in law, went to the very basis of the 
plaintiffs’ claim and that the opinion and order of 
Mr. Justice Bailey in the court below, over-ruling the 
plaintiffs’ motions to strike, ‘‘determines the entire 
litigation. ’ ’ 

Furthermore, the plaintiffs’ claim of a lien upon 
the fund encounters the obstacle of Section 3477, U. S. 
Revised Statutes (31 U. S. C. A. 203). 

Nutt V. Kuuty 200 U. S. 12, was a suit for compensa¬ 
tion for services in prosecuting a claim against the 
United States, which resulted in appropriations by 
Congress on account of the claim. The contract under 
which the claim was asserted provided that the attor- 
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ney should be paid ‘‘a sum equal to 33-1/3 per ctot 
of the amount which may be allowed on such claim, |:he 
payment of which is hereby made a lien upon s^id 
claim and upon any draft, money, or evidence of in¬ 
debtedness which may be issued thereon.” 

The court held that the agreement insofar as it 
made the payment of the attorneys’ compensatio]| a 
lien upon the claim was void under section 3477 of the 
Eev. Stat. (U. S. Code, Tit. 31, Sec. 203), since it "v^as 
in effect an assignment or transfer of a portion of the 
fund, prohibited by that statute before the fund was 
recovered. 

Lindherg v. Humphrey, 53 App. D. C. 243, involyed 
a claim by Humphrey arising out of his emloyment as 
an attorney to prosecute a claim of Lindherg agaiast 
the United States under an agreement which sti pu¬ 
lated that Humphrey was to be paid as his fee “a sum 
equal to 10 per centum of any of such amount as might 
be recovered through legislation granting relief to de¬ 
fendant in the premises, and to pay such fee to ^he 
plaintiff out of the proceeds of any draft or warrant 
issued to defendant * * 

Thereafter, in part through Humphrey’s services 
legislation was obtained and as a result Lindherg se¬ 
cured an allowance of $21,000. But after the legisla¬ 
tion was secured, Lindherg rejected further service by 
Humphrey and refused to pay Humphrey’s fee un^er 
the contract, whereupon the latter filed suit agaibst 
him, the Secretary of the Treasury and the Treasurer 
of the United States, alleging that it was the purpose 
of Lindherg upon receiving payment, to remove the 
funds from the jurisdiction of the Court and thus to 
deprive Humphrey of his equitable lien upon the pro¬ 
ceeds of the claim. He asked an injunction restrain¬ 
ing Lindherg from receiving and the Treasury officials 
from paying the claim and for appointment of a re- 
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ceiver to receive the amount of the claim. He also 
prayed a decree that he was entitled to 10 per cent of 
the ^amount of the award. There was no allegation 
that a check or warrant had been drawn to pay the 
claim. 

There was no appearance entered by Lindberg but 
service by publication having been had, he appeared 
specially to move to quash service. 

The Court held that the contract of employment was 
void in view of the provisions of section 3477 R. S. 31 
U. S. A. 203, declaring void all assignments of claims 
prior to allowance thereof. (Page 246.) 

Answering a contention of Humphrey, that notwith¬ 
standing the bar of that statute, he still had an equita¬ 
ble lien or equitable interest in the claim and in the 
warrant when issued which constituted a transfer by 
operation of, law under the authority of the case of 
National Bank of Commerce v. Downie, 218 U. S. 345, 
the Court said, page 247: 

“He does not contend for an attorney’s charg¬ 
ing lien, but argues that the rule of Nutt v. Knut 
and Bank v. Downie, supra, has been so far modi¬ 
fied or limited in Houston v. Ormes, 252 U. S. 469, 
40 Sup. Ct. 369, 64 L. Ed. 667 (also reported as 
McAdoo V. Ormes in 47 App. D. C. 364), that an 
attorney sustaining the relation to a case that 
Humphrey does here ‘acquires by operation of 
law a particular interest in or an equitable right 
to have his fee paid out of the fund created by 
his services, and that as such interest or right 
arises by operation of law it is not within the inhi¬ 
bition of the statute.’ 

“It is dear that, if this contention be upheld, the 
purpose of section 3477, which was ‘to forbid any 
one who was a stranger to the original transaction 
to come between the claimant and the government 
prior to the allowance of the claim, and who in 
asserting his own interest or share in the claim 
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pending its examination might embarrass the con¬ 
duct of the business on the part of the oflScers of 
the government’ (Nutt v. Knut, supra), is de¬ 
feated, and a court of equity is allowed to aw^rd 
under an implied contract that which it is forbid¬ 
den to allow under an express contract, or, to put 
it more baldly, to allow that which is unlawfip.” 

III. 

The United States District Court for the District of 
Columbia Did Not Have Jurisdiction to Hear iind 
Determine this Cause. 

We contend that the court below did not have juris¬ 
diction, because no equitable lien was established, no 
legal service was had upon E. W. Clark, Receiver of 
the Southern Surety Company of Iowa, nor his suc¬ 
cessor, J. J. Wagner, and debts of the United States 
have no situs in the District of Columbia. On this 
point, it seems sufficient to say, as was stated in the 
case of Burke v. Child, 21 Wall. 441, which was an 
equity suit on a contract for attorneys fees: ‘‘If tiere 
was no lien, there was no jurisdiction in equity.” 

In Mellon v. Jones, this Court said: 

I 

“The attempt to secure jurisdiction of DeRi4der 
by publication was therefore erroneous; the cburt 
obtained no jurisdiction over him, and the order 
appointing a Receiver and for the distributioiji of 
the fund is void.” 


In lAndberg v. Humphrey, 53 App. D. C. 243, 


this 


Court held that where the facts showed the plaintiff 
had no valid lien on the claim of the defendant allowed 
by the United States, the question of the situs of the 
claim within the District of Columbia is immaterial 
since the situs of the claim alone does not authc^rize 
notice to a non-resident defendant by publication ttjider 
Sec. 105, District Code.. 


CONCLUSION. 


In conclnsion, upon the facts of this case and upon 
the authorities cited, it is respectfully submitted that 
the Court below erred in entering* a decree for the 
plaintiff, and that its final decree should be reversed. 
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FOR THE DISTRICT OF COLUMBIA. 
January Term, 1937. 

No. 6873. 

Louis H. Pink, Superintendent of Insurance for the 
State of New York, as Liquidator, etc., William 
A. Julian, Treasurer of the United States, Jind 
Richard N. Elliott, Acting Comptroller General 
of the United States, Appellants, 

V. 

Marvin Farrington and Parrish, Cohen, Guthri^ & 

Watters, Appellees, 

BRIEF FOB APPELLEES. 

This is an appeal by appellants from a decree of 
the District Court of the United States for the Dist]dct 
of Columbia, entered in favor of appellees. For 
venience, the appellants will hereinafter be 
as the “defendants’’ and the appellees will be 
to as the “plaintiffs”, in accordance with the 
occupied by the parties respectively in the lower 
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Defendants’ “Statement of the Case” fails to portray 
the case which was heard and considered by the court 
below, thereby making it necessary to make a full and 
complete re-st^tement of the case in order to properly 
present the questions before this court for review. 

STATEMENT OF THE CASE. 

The plaintiffs filed an original bill in equity in the 
District Court of the United States for the District of 
Columbia against E. W. Clark, Receiver of the South¬ 
ern Surety Company of Iowa; the Secretary of the 
Treasury; the Treasurer of the United States; and the 
Comptroller General of the United States. 

The plaintiffs sought to restrain the official defen¬ 
dants from paying or delivering the fund appropriated 
by the Congress to pay a judgment in the amount of 
Twenty-Five Thousand Seven Hundred Seven Dollars 
and Fifteen Cents ($25,707.15), recovered by the plain¬ 
tiffs, for and on behalf of the Southern Surety Com¬ 
pany of Iowa, in the Court of Claims, pending deter¬ 
mination and establishment of plaintiffs’ lien thereon. 
The plaintiffs further sought to establish an attorney's 
charging lien on said fund for professional services 
rendered by them on behalf of the Southern Surety 
Company of Iowa in the procurement of said judgment 
in the Court of Claims; plaintiffs prayed that the court 
establish the priority of their lien over any and all 
liens or claims asserted adversely thereto, and decree 
that plaintiffs were entitled to a prior lien in the sum 
of Ten Thousand Sixty Three Dollars ($10,063.00) 
against the fund so appropriated to pay said judg¬ 
ment; and that the official defendants be directed to 
pay the amount thereof from said fund. 
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The bill alleges that plaintiff Farrington is a prac¬ 
ticing attorney in the District of Columbia, and 1|hat 
the other plaintiffs are attorneys in Des Moines, Ic^a, 
practicing under the firm name of Parrish, Cohen, 
Guthrie, and Watters; that plaintiff firm had re])re- 
sented the Southern Surety Company of Iowa for 
many years prior to 1926, and in October 1926 had 
been retained by the Southern Surety Company of 
Iowa to prosecute its claim for $304,547.59 against the 
United States which originated in a contract for (con¬ 
structing a public road in the Forest Reserve in New 
Mexico. 

That on October 1, 1927, plaintiff Farrington was 
retained by plaintiff firm as its associate in the 
prosecution of said claim upon an agreed per djiem 
arrangement; that thereafter said Southern Surety 
Company duly executed and delivered to plaintiff I^ar- 
rington a proper power of attorney whereby he was 
authorized to represent it in prosecuting said clsim, 
which power of attorney was thereupon filed in the 
office of the Clerk of the United States Court of Cla^s. 

That pursuant to such employment, plaintiffs prose¬ 
cuted said claim in said Court of Claims, inducing 
motion for new trial, which efforts by them finally re¬ 
sulted in a judgment entered by said Court on Novem¬ 
ber 14,1932, in favor of the said Southern Surety Com¬ 
pany against the United States for $25,707.15, to bay 
which judgment with interest. Congress thereafter ap¬ 
propriated a sufficient sum by Act of Congress ap¬ 
proved March 3,1933, coromonly known as the Second 
Deficiency Act. 

That during the year 1932 the Southern Surety Com¬ 
pany became and now is insolvent, and that the United 
States District Court for the Southern District! of 
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Iowa had appointed one E. W. Clark as its Receiver 
at the suit of certain named third parties; that claims 
amounting to about $300,000.00 had been filed with the 
Receiver and that the assets, including the amount of 
said judgment, were not sufficient to pay over 15% of 
the claims, and that the Receiver was about to demand 
of the officers of the Treasury full payment of said 
judgment. 

Attached to the bill was a detailed statement of ser¬ 
vices rendered by plaintiff firm which was averred to 
be reasonably worth $8315.00 and that the services 
rendered by plaintiff Farrington on the per diem basis, 
together with' certain expense items, amounted to 
$2548.00, upon which latter sum the Southern Surety 
Company had theretofore paid $800.00. 

That by virtue of their employment an attorney’s 
general charging lien is implied by law upon the judg¬ 
ment rendered by the Court of Claims as a result of 
the services ^o rendered by plaintiffs, and that such 
lien extends to the fund appropriated by Congress to 
pay the judgment and now in the custody of the official 
defendants; plaintiffs prayed that the latter be re¬ 
strained pendente lite from paying out said fund and 
that the prionty of plaintiffs’ lien be established and 
paid therefrom. 

The official defendants filed separate motions to dis¬ 
miss the bill of complaint, all of which were over-ruled 
by the court below on June 8, 1933, to which action ex¬ 
ceptions were noted and allowed by the court; and said 
exceptions are the ordy ones preserved in this record. 
Upon the oVer-ruling of the motions to dismiss, the 
official defendants answered, and, as a first affirmative 
defense, pleaded that at the time the transcript of the 
Court of Claims’ judgment was filed with them, said 
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Soutliern Surety Company of Des Moines, Iowa was 
and still is indebted to the United States in the sum 
of $76,000.00, and that the United States has an inter¬ 
est in and claims the entire fund involved in this suit; 
that the sum so due the United States arose froijn a 
bond on which the Southern Surety Company was 
surety that was executed and delivered to the United 
- States on August 18, 1928, conditioned for the iper- 
formance of a contract by Fred C. and George Morgan. 

That on May 21, 1930 the Comptroller Genera', is¬ 
sued a certificate of settlement wherein he declared 
said Morgans to be indebted to the United Stateb in 
the sum of $173,501.33 because of their failure to ;^r- 
form said contract; that thereby said Southern Surety 
Company became and still is indebted to the United 
States for the penalty of said bond, to-wit, $76,000.00, 
and that thereafter on September 20,1931 the United 
States instituted suit, in the United States District 
Court for the Southern District of Indiana, against 
said Morgans and Southern Surety Company, which 
suit is still pending; wherefore the defendants aveirred 
they were withholding payment of the fund appropri¬ 
ated to pay the Court of Claims judgment until the 
litigation in the United States District Court in Indi¬ 
ana shall be terminated, all of which was averred to be 
pursuant to Section 227 of Title 31 of the United States 
Code as amended by Section 13 of Title II of the Act 
of March 3, 1933, and also pursuant to Sections 3466 
and 3467 of the United States Kevised Statutes (31 
U. S. C. 191 and 192). 

The answer of the Comptroller General also alh^ged 
that by Treasury Department circular No. 459, dated 
March 15, 1932, the Secretary of the Treasury an¬ 
nounced as follows; 
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* the Southern Surety Company of New 
York incorporated under the laws of the State of 
New York reissued all the outstanding business 
and liabilities of the Southern Surety Company 
incorporated under the laws of the State of Iowa, 
under reinsurance agreements dated July 7, 1928 
and August 24, 1928.” 

Said Comptroller’s answer also averred that on Feb¬ 
ruary 2, 1933 and again on March 3, 1933, the Special 
Deputy Superintendent, Insurance Department, State 
of New York, notified the Comptroller General that the 
Superintendeht of Insurance for the State of New 
York, as Liquidator for the Southern Surety Company 
of New York^ claimed the amount of the judgment as 
an asset of that Surety Company by reason of its re¬ 
insurance agreements with the Southern Surety Com¬ 
pany of Des Moines, Iowa, and that the bill of com¬ 
plaint herein was defective for failure to join as de¬ 
fendants, the Southern Surety Company of New York 
and the Superintendent of Insurance, State of New 
York, as Liquidator thereof. 

The plaintiffs thereupon, with leave of Court first 
had and obtained, filed an amendment to their original 
bill of complaint and alleged in substance that their 
right to assert their charging lien in the premises was 
superior to any alleged claim of the Liquidator for the 
Southern Surety Company of New York, or stated in 
another wa^, that the claim of the Liquidator for the 
Southern Surety Company of New York, if any, was 
subordinate to the claim of the plaintiffs. 

The Liquidator for the Southern Surety Company 
of New York was thereupon made a defendant in this 
cause and filed an answer to the original bill and 
amendment' made thereto; and among other things. 
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pleaded by way of affirmative defense a set-off the 
claim of the United States Government in the amimnt 
of $76,000.00. The said Liquidator also pleaded that 
the plaintiffs’ bill was defective because the Urited 
States was not made a party defendant. Also other 
affirmative defenses were pleaded by the Liquidator, 
one of which was that the plaintiffs had prior to the 
institution of their suit filed claims with the Eeceiver 
of the Southern Surety Company of Iowa for the same 
amount set up in their bill, and thereafter received a 
dividend of eight per cent on their claims as filed; and 
the other was that the plaintiff Farrington had never 
been employed by the Southern Surety Company of 
Iowa, but had been employed by the other plaintiffis. 

The Liquidator also set up in his answer that ceiftain 
reinsurance agreements had been entered into between 
the Southern Surety Company of Iowa and the South¬ 
ern Surety Company of New York, which w'ere at¬ 
tached to and made a part of his answer; undei^ the 
terms of said agreements, he alleged that the Southern 
Surety Company of New York was made liable for 
most of the indebtedness and liability of the Southern 
Surety Company of Iowa; he claimed the amount of 
the judgment in the amount of $25,707.15, rendered in 
favor of the Southern Surety Company of Iowa b^f the 
Court of Claims on November 14, 1932, alleging that 
said judgment so procured and entered, was an 2 ,sset 
of the Southern Surety Company of Iowa, transferred 
and set over to the Southern Surety Company of New 
York; the Liquidator further alleged that the Scuth- 
ern Surety Company of New York was entitled to liave 
the full amount of said judgment credited against an 
indebtedness owed the United States by the Soutiiem 
Surety Company of Iowa, and then proceeded to charge 
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that the Southern Surety Company of Iowa was in¬ 
debted to the United States in the sum of $76,000.00, 
and that the United States had an interest in and 
claimed the whole and entire sum of the amount of the 
judgment, namely, $25,707.15, as and for an otf-set to 
the indebtedness due the United States from the South¬ 
ern Surety Company of Iowa. 

The defendants. Southern Surety Company of Iowa, 
and E. W. Clark, the Receiver of said Company, were 
served by substituted service, but filed no answer in 
this cause. Thereafter William H. Woodin resigned 
as Secretary of the Treasury of the United States and 
his successor in office was not substituted a party de-' 
fendant in this cause within the statutory period, so 
the bill of complaint was dismissed as to said defen¬ 
dant. 

The plaintiffs filed a motion to substitute William A. 
Julian, who was the successor in office of W. 0. Woods, 
Treasurer of the United States, and an order was duly 
entered substituting said William A. Julian in place 
and in stead of W. 0. Woods. On June 5, 1935, the 
defendant, William A. Julian filed an amended answer, 
incorporating part of the alleged defenses as set forth 
in the original answer filed by his predecessor in office 
on June 17,1933. It omitted any reference to the pen¬ 
dency of the alleged suit hy the United States against 
Fred C, and George Morgan and Southern Surety Com¬ 
pany of loica, alleged in the original answer of his 
predecessor in office to have been filed on, to-wit, Sep¬ 
tember 20, 1931, in the District Court of Indiana. It 
set up by way of affirmative defense the further fact 
that on March 13, 1934, an offer was made by the de¬ 
fendant Liquidator for the Southern Surety Company 
of New York to compromise certain claims of the 
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United States against it and that set off and compro¬ 
mise was accepted by the Attorney General of the 
United States; that the offer included a claim against 
the Southern Surety of Iowa in the sum of $70,000 
under a bond executed by said company as surety, and 
Fred C. Morgan and George Morgan, as principals, 
and that in and by said compromise the judgment pro¬ 
cured by the plaintiffs for the Southern Surety (Com¬ 
pany of Iowa in the amount of $25,707.15 was apjplied 
to and in reduction of the claim of the United S tates 
against said company under its bond. 

On October 25, 1935, the defendant McCarl filed an 
amended answer, in which he too made no reference to 
the pendency of the alleged suit by the United States 
against Fred C. Morgan, George Morgan, and the 
Southern Surety Company of Iowa, alleged in his orig¬ 
inal answer to have been filed on, to-wit, September 20, 
1931, in the District Court in Indiana. This defendant 
also alleged the compromise agreement between the 
United States and the Liquidator for the Southern 
Surety Company of New York, in which the judgment 
in question had been applied to and in reduction of the 
claim of the United States against the Southern Siirety 
of Iowa, on the said Morgan bond. 

On October 22, 1935, upon application duly made to 
the court, J. L. Parrish, Jr., Executor, was substi¬ 
tuted in place and stead of plaintiff, J. L. Parrish; 
and John J. Wagner, Receiver, was substituted in 
place and stead of the defendant, E. W. Clark, Re¬ 
ceiver. The cause came on for trial on January 30, 
1936, before Mr. Justice Luhring, at which time a mo¬ 
tion was made in open court to substitute Louis H. 
Pink, Liquidator for the Southern Surety Company of 
New York, in place and stead of the defendant, George 



S. Van Schaick, and an order was signed by tbe court 
making such substitution on January 31, 1936. 

PLAINTIFFS* PROOFS. 

The plaintiffs produced Thomas J. Guthrie, Miss 
L. E. Meyer, and Marvin Farrington as witnesses in 
support of their case, as well as certain exhibits or 
documentary evidence. The testimony shows that 
around October, 1926, the plaintiff firm of Des Moines, 
Iowa, represented the Southern of Iowa generally in 
all legal matters connected with its affairs; that they 
received an annual retainer from said company, but 
that the retainer did not include trial work of suits. 
The testimony further shows that on October 15, 1926, 
the plaintiff firm was employed and retained by the 
Southern of Iowa to represent it in the matter of its 
claim against the United States growing out of a con¬ 
tract on which it was surety and which had been en¬ 
tered into between the construction firm of Fuqua and 
Gonzales and the United States for the construction 
of a public road in New Mexico. The testimony also 
shows that the plaintiff firm had no written agreement 
or understanding with the Southern of Iowa with re¬ 
spect to its fee other than to proceed with the effec¬ 
tive prosecution of the case. 

On October 1, 1927, plaintiff Farrington was re¬ 
tained by the plaintiff firm as its associate in the 
prosecution of said claim before the United States 
Court of Claims, at which time plaintiff Farrington 
was promised a $50.00 per diem fee and such further 
compensation as might be deemed reasonable if the 
full amount claimed were recovered. Pursuant to said 
employment by the Southern of Iowa plaintiffs pro¬ 
ceeded with the preparation of a petition, which was 
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prepared jointly by the plaintiff firm and plaintiff Far¬ 
rington, and was filed in the United States Court; of 
Claims on October 29, 1927, together with a for|mal 
power of attorney from the Southern of Iowa to Far¬ 
rington, which had shortly prior thereto been sent to 
him. 

Thereafter plaintiffs proceeded with the taking of 
testimony before Commissioner Whaley of the Court 
of Claims and altogether devoted some twenty da 3 fs in 
the taking of testimony in Washington, D. C., St. L<^uis, 
Denver, Albuquerque, New Mexico, Phoenix, Arizona, 
Los Angeles, and San Francisco, in support of the 
petition; that approximately 1430 pages of testiniony 
were taken. 

Thereafter plaintiffs had to prepare written reqijlests 
for findings of fact, which were argued orally belfore 
the Commissioner and due to Commissioner WTialey’s 


elevation to the Bench the case was re-argued before 
Commissioner Lewis, and after the latter filed his re¬ 
port plaintiffs prepared and filed exceptions thereto, 
together with a brief in support thereof, as well as a 
reply brief to the government’s exceptions and brief. 
The case was thereafter argued orally before the full 
Bench of the Court of Claims. 

After the Court filed its findings and opinion in May, 
1932, a carefully prepared memorandum for an amend¬ 
ment of the findings and for a new trial was prepared 
and filed, which motion was denied November 14, 1932, 
when the Court’s judgment awarding the Southe;m of 
Iowa $25,707.15 became final. 

Plaintiff’s “Exhibit 1” filed in this case comprises 
a bound volume of the papers prepared by plaintiffs 
in the prosecution of the Court of Claims case, con¬ 
sisting of some 292 printed pages. 
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The evidence shows that plaintiff firm spent some 
163 days in the entire prosecution of the case in the 
Court of Claims, as more particularly set forth in 
“Plaintiff’s Exhibit 2”, being a statement of the ser¬ 
vices rendered by plaintiff firm, and attached to the 
original bill filed herein. 

The testimony also shows that the claim of plaintiff 
firm in the amount of $8315.00 for services rendered 
in said case is predicated on a quantum meruit; that 
this fee as presented amounts to about $50.00 per day, 
and expert testimony was offered to show that such 
fee was a fair and reasonable charge for the services 
rendered incident to the procurement of the judgment 
entered by the Court of Claims. The plaintiff firm 
received on account of said fee $665.64, being a divi¬ 
dend paid by the Receiver of the Southern of Iowa so 
that the amount due plaintiff firm is $7649.36. 

The testimony further shows that plaintiff Farring¬ 
ton, acting under and by virtue of his express contract 
for a per diem basis of $50.00, devoted forty-eight days 
to the prosecution of said Court of Claims case, and 
incurred an expense of $148.00. (See “Plaintiff’s Ex¬ 
hibits 3 and 4”) Plaintiff Farrington received on ac¬ 
count two separate checks from the Southern Surety 
Company of Iowa, one for $300.00, and one for $500.00, 
so that his total claim for fees and expenses is $1748.00. 
The proofs also show that the dividend authorized to 
be paid by the Receiver of the Southern of Iowa was 
tendered Farrington and returned by him. (R. 68, 
104) 

Neither of these amounts claimed by the plaintiff 
firm and by plaintiff Farrington include interest, al¬ 
though the services were rendered during the period 
beginning October 15, 1926, and ending with the entry 



of final judgment in the Court of Claims Noveml()er 
14, 1932. 

Plaintiffs also offered in evidence as Exhibit 6, a cer¬ 
tain re-insurance agreement between the Southern of 
New York and the Southern of Iowa, which, according 
to its terms, became effective August 8, 1928. 'ilme 
substance of plaintiff’s Exhibit 6 is that the Southern 
of Iowa transferred and set over to the Southern of 
New York all of its assets, with certain exceptions 
noted in schedule A, attached thereto, and the Southern 
of New York would thereby 

‘‘insure and assume all and singular all bords, 
policies, and contracts of insurance heretofore is¬ 
sued by said Southern Surety Company, a corpo¬ 
ration, of the State of Iowa, and does hereby as¬ 
sume and agree to pay any and all liabiliiies 
accrued or that may hereafter accrue under and 
because of each and every of all bonds, policies, 
and contracts of insurance.” 

“ • * * And does hereby agree to pay each 
and every final judgment a^inst the Southern 
Surety Company, a corporation of the State of 
Iowa, party of the second part, resulting from any 
and all liability or obligation of every kind ind 
character, except capital stock of the said party 
of the second part.” 

The exceptions made in the conveyance of the assets 
from the Southern of Iowa to the Southern of I'few 
York is found in Schedule A, and includes, among other 
items of assets, the following: 

“All claims and/or demands against the United 
States of America growing out of the completion 
by the Southern Surety Company of a certain con¬ 
tract theretofore awarded to Fuqua and Gonzales, 
and covered by the bond of the Southern Surety 
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Company in favor of the United States of Amer¬ 
ica.’’ 

Said re-insurance agreements (being Plaintiff’s Ex¬ 
hibit 6) provide also that the Southern Surety of Iowa: 

‘‘Will proceed • * * to collect, realize upon, 
and liquidate the assets listed in Exhibit A (said 
Exhibit A constituting the assets excepted in and 
by the conveyances from the Southern Surety of 
Iowa to the Southern Surety of New York) and 
shall distribute the proceeds thereof as rapidly as 
possible to its stockholders in order that its dis¬ 
solution inay be expeditiously effected and it shall 
only continue to exist for the purpose of such 
liquidation and dissolution.^^ 

DEFENDANTS’ PROOFS. 

The defendants introduced no evidence except cer¬ 
tain documentary evidence. Defendants’ Exhibits 1 
and 2 consist of a motion to impress a lien on the 
judgment in the Court of Claims and that Court’s or¬ 
der passed in pursuance to said motion, which are en¬ 
tirely irrelevant and immaterial to the issues raised 
herein. 

Defendants’ Exhibits 3, 4, and 5, will be treated 
separately. Defendants’ Exhibit 3 is a copy of a con¬ 
tract entered into by Fred C. Morgan and George 
Morgan as contractors, with the United States for cer¬ 
tain levy construction work, and with it is also a copy 
of the performance bond, alleged to have been entered 
into August 18,1928, by the said Morgans and with the 
Southern Surety of Iowa, as surety. 

Defendants’ Exhibit 4 is entitled “Certificate of Set¬ 
tlement” dhted May 21,1930, and is a certified copy of 
a communication from the defendant McCarl to the 
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said Morgans, certifying that lie has examined and 
settled the claim of United States against said M.ov- 
gans for excess costs incurred by the governmeni in 
completing contract No. W-1093-Eng.-476, dated Au¬ 
gust 18,1928. 

Defendants’ Exhibit 5 is entitled ‘‘Statement of Set¬ 
tlement of Claim” and signed by the Claims Examiner 
of the General Accounting Office, in which he certifies 
to the Bookkeeping Division of the General Account¬ 
ing Office that he has examined the claim of the South¬ 
ern Surety of Iowa against the United States for the 
payment of judgment rendered in the Court of Claims 
on May 31, 1932, in the case of Southern Surety C om¬ 
pany of Des Moines, Iowa, v. United States, No, 
and finds that there is due said judgment creditor 
$25,707.15, payable from the following appropriation: 
“Judgment, Court of Claims, Department of Agricul¬ 
ture. (S. D. No. 201, 72nd Congress, 2nd Session, 2nd 
Def. Act. Fiscal year 1933, Approved March 4,1933.) ” 

The so-called Statement of Settlement of Claim ^:oes 
on to say that the amount in question is withheld in 
accordance with the Act of March 3,1875, as amended 
by Section 13 of Title II of the Act of March 3, 1933, 
on account of an indebtedness to the United States of 
the judgment creditor, as surety for the said Morgans. 
The so-called Statement of Settlement of Claini is 
dated June 13,1933, three months after the instant suit 
was instituted. 

The defendant, Louis H. Pink, offered no evidence 
except a certified copy of the order of the Receive r of 
the Southern Surety Company of Iowa concen^g 
claims allowed by the court appointing the Receiver 
of the said Southern of Iowa, which included the claim 
of plaintiff firm and the claim of plaintiff Farrington, 
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and a further order authorizing the payment of a divi¬ 
dend of eight p^r cent on said claims, and showing the 
payment of $665.64 to plaintiff firm, and authorizing 
the payment of $139.93 to plaintiff Farrington. (See 
Defendants’ Exhibits 6 and 7.) 

On May 27, 1936, the Court filed a memorandum 
opinion holding that the plaintiffs had established an 
attorney’s charging lien in the amount of $10,063.00, 
with interest, against the judgment for $25,707.15, ob¬ 
tained in the Court of Claims of the United States, on 
the 14th day of November, 1932, in favor of the peti¬ 
tioner in the case of Southern Surety Company of Des 
Moines, Iowa, v. United States of America, No, H-417; 
and were entitled to have the same paid out of the fund 
appropriated by the Congress to pay said judgment 
by the Second^ Deficiency Act of March 4, 1933 (47 St. 
L. 1602, 1616). Thereafter, on June 30,1936, the court 
entered its Findings of Fact and Conclusions of Law 
(R. 64, 69), which are as follows: 

Findings of Fact. 

^1. The plaintiff, Marvin Farrington, is a duly li¬ 
censed and practicing Attorney, a member of the Bar 
of the Supreme Court of the District of Columbia, and 
maintains an office in said District. 

2. The original plaintiffs, J. L. Parrish, Sr., M. H. 
Cohen, Thomas J. Gnthrie, Thomas Watters, Jr., J. L. 
Parrish, Jr., R. B. Colflesh, and Stuart S. Ball, at the 
time of the filing of the original bill of complaint were 
duly licensed practitioners and Attorneys at Law, 
having offices in the City of Des Moines, State of Iowa, 
and doing business under the firm name of Parrish, 
Cohen, Guthrie, and Watters; that on, to-wit, Septem- 
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ber 14, 1934, the said J. L. Parrish, Sr., departed this 
life and said firm was reorganized and is now doing 
business under the firm name of Parrish, Guthrie, "V^^at- 
ters, and Colflesh. 

3. That the defendant. Southern Surety Company 
of Iowa, at the time of the commencement of this j^ro- 
ceeding, was a corporation, organized and existing un¬ 
der and by virtue of the laws of the State of Icjwa, 
with its principal office and place of business in jOes 
Moines, State of Iowa; that for several years priojr to 
October, 1926, the co-partnership of Parrish, Co^en, 
Guthrie, and Watters, represented the defendant. 
Southern Surety Company of Iowa generally ini all 
legal matters connected with its affairs; that said firm 
was paid an annual retainer by the Southern Surety 
Company of Iowa, but such retainer did not include 
work to be done outside of the State of Iowa or ser¬ 
vices in the trial of law suits in the State of Iow£^, or 
elsewhere. 

4. That on or about October 15, 1926, said firm was 
retained and employed by the said Southern Su rety 
Company of Iowa to prosecute before any of the prc^per 
Courts, Departments, and Accounting Officers of the 
United States Government its claim for damages in 
the amount of $304,547.59, growing out of a contract 
for the construction of a public road in the Forest Re¬ 
serve in the State of New Mexico by the United States 
Government, and Will T. Fuqua and Jim Gonzales, co¬ 
partners, doing business as Fuqua and Gonzales, on 
which contract said Southern Surety Company of Iowa 
was surety for said principal contractors. 

5. The employment of the plaintiff firm to prosecute 
the claim of said Southern Surety Company of Iowa 
was made orally and without specific agreement hs to 
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the amount of its fee. The plaintiff Farrington was 
employed by said firm, acting through its member, 
J. L. Parrish, Sr., on the basis of a $50.00 per diem, 
and thereafter the Southern Surety Company of Iowa 
executed and delivered to the plaintiff, Marvin Far¬ 
rington, a po^irer of attorney, which was filed by him 
in the United States Court of Claims pursuant to its 
rules. 

6. That pursuant to their said emplo 3 rment by the 
defendant. Southern Surety Company of Iowa, the 
plaintiff firm,'and said Farrington, proceeded with the 
prosecution bf said claim, and on, to-wit, October 29, 
1927, filed a petition for said corporation in the Court 
of Claims of the United States, being No. H-417; there¬ 
after from time to time the said plaintiffs performed 
various services in the prosecution of said suit. The 
trial of said cause resulted in a judgment rendered by 
the Court of Claims on May 31, 1932, in favor of the 
plaintiff. Southern Surety Company of Iowa, for 
$25,707.15, and was made final by the Court’s over¬ 
ruling of plaintiff’s motion for a new trial on Novem¬ 
ber 14, 1932j The amount of said judgment was the 
exact amount of the admitted retained percentages, 
due and unpaid to the Southern Surety Company of 
Iowa, under' the contract between the United States 
and Fuqua and Gonzales, as aforesaid. A transcript 
of said judgment was filed in the United States Trea¬ 
sury Department and in due course Congress appropri¬ 
ated money to pay said judgment. (Second Deficiency 
Act for the Fiscal Year, 1933, etc., approved March 4, 
1933, 47 Stat. 1602, 1616.) 

7. That the Southern Surety Company of Iowa went 
into Receivership on or about June 29, 1932, and one 
E. W. Clark was duly appointed Receiver of said cor- 
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poration by the United States District Court for pe 
Southern District of Iowa, in Equity Cause No. 44$1; 
that plaintiff’s original bill of complaint was filed on 
March 14, 1933, and service was had on said E. W. 
Clark, by substituted service; that said E. W. Clark 
resigned and was discharged by the Court appointing 
him and that John J. Wagner was duly appointed [Re¬ 
ceiver of said Surety Company on July 20,1933, anji is 
still the acting and qualified Receiver of said Surety 
Company; that the said John J. Wagner, Receiver, 


was substituted as a party defendant herein, in pjace 
and instead of said E. W. Clark, Receiver; that no|ap¬ 
pearance was made herein by either of said Receivers; 
that subsequent to the filing of said bill, George S. Van 
Schaick, Liquidator for the Southern Surety Company 
of New York, was made a party defendant herein, since 
he claimed an interest in and to the money appropri¬ 
ated by Congress to pay the said judgment of the 
Court of Claims; that thereafter the said Gearg^ S. 
Van Schaick resigned and was succeeded by one L^uis 
A. Pink, who was substituted as a party defendant 
herein, on January 31, 1936, in place and instead of 
said George S. Van Schaick. 

8. That on July 27, 1928, the Southern Surety (Com¬ 
pany of Iowa entered into a Reinsurance Agreement 
with the Southern Surety Company of New York, un¬ 
der the terms of which the Iowa Company sold and 
transferred to the New York Company, all of its busi¬ 
ness as a going concern and all of its assets, e:^c«pt 
certain assets listed in a schedule attached the[reto, 
which said schedule included the claim and/or deiJaand 
of the Iowa Company against the United States, which 
is involved in said Court of Claims judgment; and the 
said Iowa Company continued to exist solely for the 
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purpose of dissolution; and liquidation of the assets 
enumerated in said schedule; that under the terms of 
said Agreement, the said New York Company assumed 
all of the liabilities and obligations of the Iowa Com¬ 
pany, of any kind and character, except capital stock 
liability and such obligations and liabilities as were 
directly incident to the conservation, collection and 
liquidation of the assets listed in said schedule; said 
Agreement Was approved by the Commissioner of In¬ 
surance of Iowa and the Attorney General of Iowa, 
and became effective on August 8, 1928. 

9. That on August 18, 1928, the Southern Surety 
Company of Iowa executed as surety a certain per¬ 
formance bond binding itself unto the United States in 
the penal sum of $76,000 to insure the faithful per¬ 
formance of a certain contract entered into by the 
United States with Fred C. and George Morgan, as 
contractors, trading under the name of Fred C. Mor¬ 
gan; that thereafter the said contractors defaulted in 
the performance of said contract and on May 21, 1930 
the Comptroller General of the United States issued 
Certificate of Settlement No. U. S. 2818-W, finding and 
certifying that there was due to the United States from 
said Contractor the sum of $173,501.33. By reason of 
said default the said Surety Company became liable to 
the United States in the sum of $76,000, the penal 
amount fixed in its said bond. Subsequently, on June 
13, 1933, said Comptroller General issued a Statement 
of Settlement of Claim, Agriculture, Claim No. 070612, 
based on the judgment rendered by the Court of 
Claims, in favor of the Southern Surety Company of 
Iowa, wherein said official offset against the appropri¬ 
ation to pay said judgment the amount shown by the 
Certificate of Settlement theretofore issued by hiTYi on 
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May 21, 1930. The claim of the United States against 
said Southern Surety Company of Iowa, based on said 
Morgan contract and covered by said Certificate of 
Settlement issued May 21, 1930, has not been reduced 
to judgment, and neither the said company nor its 
Receivers has assented to said settlement. 

10. On or about October 14, 1932, the plaintiff firm 
and said Farrington filed separate claims for their 
respective fees for the prosecution of said claim 
against the United States with the Receiver of said 
Southern Surety Company of Iowa, the former for 
the sum of $8315.00 and the latter for the 
$1748.00; which said claims as presented, were 
by the said Receiver and allowed by the Court, 
after, on July 7, 1933, the Receiver paid the 
firm the sum of $665.64 to apply upon the 
their said claim; said Receiver also tendered to 
Farrington the sum of $139.93 to apply upon 
amount of his said claim, which tender was 
said Farrington. 

11. The reasonable value of the services 
by the plaintiff firm in the prosecution of said clkim 
for said Southern Surety Company of Iowa is $8315.00 
and the value of the services rendered by said Farring¬ 
ton under his per diem employment amounts to 
$2400.00. Said Farrington also expended monies for 
expenses in the prosecution of said claim amounting 
to $148.00. During the course of his employment the 
said Southern Surety Company of Iowa paid said 
Farrington the sum of $300.00 and the sum of $500.00 
respectively, to apply upon his fees for services ]*en- 
dered in the prosecution of said claim. 

12. There is now due and owing the plaintiff firm for 
their services in the prosecution of said claim the sum 
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of $7649.36, and there is now due and owing said Far¬ 
rington for his services in the prosecution of said 
claim and for his expenses incurred and paid therein 
the sum of $1748.00. 

Conclusions of Law. 

Upon the foregoing findings of fact the Court con¬ 
cludes as a matter of law: 

1. That the defendant, Louis H. Pink, Liquidator of 
the Southern Surety Company of New York, is not 
entitled to have or receive any part of the fund appro¬ 
priated by Congress to pay said Court of Claims judg¬ 
ment. 

2. The Statement of Settlement of Claim, Agricul¬ 
ture, Claim No. 070612, issued by the Comptroller Gen¬ 
eral on June 13,1933, is not binding on the plaintiffs in 
this suit. 

3. The plaintiffs have established their right to have 
the said appropriation by Congress to pay said Court 
of Claims judgment impressed with an attorneys’ 
charging lien and that the plaintiffs are entitled to be 
paid •the sums herein found due them from said 
fund.” 

The defendants acquiesced in the Findings of Fact 
and Conclusions of Law entered bv the Court and did 
not except either to the Findings of Fact or the Con¬ 
clusions of Law. (E. 69) On the same day a final de¬ 
cree was entered in which the court held: 

(1) that the defendant. Pink, Liquidator for 
the Southern Surety Company of New York, had 
no claim or interest in and to the said fund ap¬ 
propriated by the Congress to pay the said Court 
of Claims judgment; 

(2) that the Statement of Settlement of Claim, 
Agriculture, Claim No. 070612, (Defendant’s Ex- 
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Mbit 5) issued by the defendant, Comptroller 
General, on June 13, 1933 was not binding on the 
plaintiffs; 

(3) that the plaintiffs were entitled to have an 
attorney’s charging lien impressed upon the said 
fund so appropriated by the Congress for their 
services rendered in the procurement of said 
judgment; 

(4) that the plaintiff firm was entitled td be 
paid from said fund so appropriated by the Con¬ 
gress the sum of $7649.36, and that the plaintiff 
Farrington was entitled to be paid out of said 
fund the sum of $1,748.00; 

(5) that the defendants Julian and McCarl pay 
out of the fund so appropriated by the Congress 
to the plaintiffs, the respective sums found tc' be 
due them in accordance with the terms of the de¬ 
cree, with interest at six per cent from March 14, 
1933. 

No exception was noted to the entry of said decree 
by any of the defendants. On July 16,1936, the defen¬ 
dant, Pink, Liquidator for the Southern Surety Com¬ 
pany of New York, filed a petition for re-hearing, based 
solely on alleged newly discovered evidence (R. 12 ); 
and on July 27, 1936, an order was entered denying 
said petition (R. 89); no exception was noted by said 
defendant to the courVs rvling. The defendants there¬ 
after noted an appeal from the decree of June 30,1936. 
The appeal was perfected and is now before this court. 


ARGUMENT. 

There are no decisions of tMs Court, nor any of the 
court below, where an attorney’s charging lien has 
been definitely up-held and given effect. 

The decree entered below, for the first time in [tMs 
jurisdiction, decides that an attorney’s charging lien 
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may be impressed upon the proceeds of a judgment 
procured by the attorney, and that the judgment debtor 
(the United States) does not have a superior right to 
set- 0 claims due it from the judgment creditor, where 
such claim has not been previously reduced to judg¬ 
ment or assented to by the judgment creditor. 

While subordinate questions of law will be presented 
in addition to what we regard as the basic question 
now before this court, we approach the issue by con¬ 
sidering first whether plaintiffs can have a charging 
lien, since counsel below and again here, challenge 
that right. If the lien is recognized in this District, as 
it will be shown to exist elsewhere in the United States 
by the weight of the well considered decisions, either 
under statutes creating liens or as recognized at com¬ 
mon law, then the right of set-off of the judgment 
debtor is subordinate to the lien and should be held 
so here, even though the judgment debtor be a sover¬ 
eign state or the United States. 

In many of the decisions to be considered it will be 
found that a statute controlled, whereby liens for at¬ 
torney’s fees were fixed and remedies provided. In 
the case at bar no statute is involved. 

Plaintiffs Clearly Established Charging Lien. 

Probably the most tersely stated classification of at¬ 
torney’s liens is that made by Mr. Justice Van Orsdel, 
in Thurston v. Bullowa, 42 App. D. C. 18, 21, as fol¬ 
lows: 

‘‘An attorneys’ lien can be established xmder 
one of three conditions: First, where a distinct 
proportion or percentage of the fund recovered 
has been by agreement assigned or set aside for 


the payment of the fee of the attorney; second, 
where a judgment has been recovered by thk at¬ 
torney, or moneys ore payable thereon, or ihere 
is a fund in court against which a ‘charging lien’ 
may arise, and, third, where the attorney is ijight- 
fully in possession of money or papers belonging 
to his client subject to a ‘retaining’ or ‘possessory’ 
lien.” 

In applying the facts of that case to the principles 
laid down by him, Mr. Justice Van Orsdel continued: 

“It is clear, we think, that plaintiffs cannot re¬ 
cover on the first ground. Plaintiff Lambert tes¬ 
tified that ‘the fees to be received for the prosecu¬ 
tion of the claim were entirely contingent and it 
was so understood. Nothing vras paid on account 
of retainer and nothing vras agreed upon to be 
paid at all, except upon a contingent basis in 
event of recovery. * * To constitute sui^h an 
assignment, the agreement must be to pay the at¬ 
torney a specific amount or percentage out of the 
fund recovered, or words equivalent, which clearly 
import an intention of the parties to make the 
fund liable for the attorney’s fee. The distinction 
is clearly pointed out by Mr. Justice Harlan in 
Nutt V. Knwt, 200 U. S. 12, 50 L. ed. 348, 26 Sup. 
Ct. Rep. 216, as follows: ‘There is a provision in 
the contract of 1882 which can stand alomj and 
which was not in violation of the statute, namely, 
the one evidencing an agreement on the pirt of 
Nutt’s executrix to pay to the attorney fdr his 
services a sum equal to 33-1/3 per cent (if the 
amount allowed on the claim. Wylie v. Coice, 15 
How. 415, 14 L. ed. 753; Wright v. Tebbitfs, 91 
U. S. 252, 23 L. ed. 320; Taylor v. Bemisi^, 110 
TJ. S. 42, 28 L. ed. 64, 3 Sup. Ct. Rep. 441. Such 
an agreement did not give the attorney ai^y in¬ 
terest or share in the claim itself nor any interest 
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in the particular money paid over to the claimant 
by the government. ’ 

“This rule has not in the least been modified 
in the late case of Barnes v. Alexander, 232 U. S. 
117, 58 L. ed. —, 34 Sup. Ct. Rep. 276. In that 
case the agreement was ‘that the lawyers should 
have as their compensation one-fourth of all that 
was received by the said defendants.’ Construing 
this language as impressing a lien upon the fund 
recovered, the court said: ‘The obligation of 
Barnes was as definitely limited to payment out 
of the fund as if the limitation had been stated in 
words, and therefore creates a lien upon the prin¬ 
ciple not only of Wylie v. Coxe, supra, but of In- 
gersoll v. 'Coram, 211 U. S. 335, 365-368, 53 L. ed. 
208, 228-230, 29 Sup. Ct. Rep. 92, which cites it 
and later' cases. See further to the same point. 
Burn V. Carvalho, 4 Myl. & C. 690, 702, 703, 3 Jur. 
1141; Rodick v. Gandell, 1 De G. M. & G. 763, 777, 
778, 12 Beav. 325, 19 L. J. Ch. N. S. 113, 13 Jur. 
1087; Harwood v. LaGrange, 137 N. Y. 538, 540, 
32 N. E. 1000. It is suggested that there is an 
American doctrine opposed to that which is estab¬ 
lished in England. We know of no such opposi¬ 
tion. There is or ought to be but one rule, that 
suggested by plain good sense.’ This decision 
follows the ruling in the case of Wylie v. Coxe, 
supra, where the contract was that ‘complainant 
was to receive a contingent fee of five per centum, 
out of the fund awarded.’ This constituted, as in 
the Barnes Case, an agreement for a fixed propor¬ 
tion of the fund recovered. In no case to which 
our attention has been called has a contract for 
an amount equivalent to a certain proportion of 
the amount recovered been held to create a lien 
by assignment against the fund. 

“Plaintiffs have no better standing on the sec¬ 
ond ground stated. The compromise never rip¬ 
ened into a judgment. All it accomplished was to 
fix the amount of the claim against the estate of 
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McKay. No judgment was entered and no money 
paid into court as the result of the compromise; 
hence there was nothing against which an attor¬ 
ney’s lien could be enforced. Lamont v. Washing¬ 
ton S G. R, Co.j 2 Mackey, 502, 47 Am. Rep. 268; 
Parish v. McGowan^ 39 App. D. C. 184. * *| * 
“It is well settled that a charging lien for an 
attorney’s fee can only be asserted against ^ judg¬ 
ment secured in the particular suit in whicli the 
services were rendered. In Re Wilson, 12 Fed. 
235, Mr. Justice Brovm said: ‘After examination 
of the numerous authorities on this subject, Eng¬ 
lish and American, I am satisfied that the (daim 
of the petitioner cannot be sustained, and that an 
attorney has no general lien upon an uncollected 
judgment for services in other suits, but only a 
particular lien for his costs and compensation in 
that particular cause. ’ No judgment having been 
taken in the compromise, there was nothing against 
which a lien could be enforced. The judgment 
against Clark and McLellan was in a different 
proceeding, and was not, therefore, subject to a 
lien in the interest of plaintiifs.” (Italics ours) 

There is not to be found in the books a decision show¬ 
ing greater research and discriminating discussion of 
the cases, than that written by Mr. Justice Bro^vn in 
Re Wilson, 12 Fed., 235, and from which this Court 
quoted approvingly in Thurston v. Bullowa, sup^a. 

In Lindherg v. Humphrey, 53 App. D. C. 243, -^Ivhere 
this court considered an attorney’s express cordract 
for his fee in prosecuting a claim against the United 
States, and denied him a lien therefor upon the fund 
produced into the Federal Treasury by appropriation 
by Congress, we invite the Court’s attention tp the 
significance of Justice Barber’s language in an exhaus¬ 
tive opinion reviewing the cases on contract liens\ viz.: 
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‘‘It is clear, therefore, that the contract with 
Lindberg, so far as giving to Humphrey an inter¬ 
est legal or equitable, in the claim, or a lien 
thereon or on any warrant issued in payment 
therefor, was absolutely null and void, because it 
was made before the claim was allowed. 

“Humphrey does not deny this, but contends, 
nevertheless, that he has an equitable lien or an 
equitable interest in the claim, when ascertained, 
and in the warrant issued for the payment there¬ 
for, w'hich constitutes a transfer thereof to him by 
operation of law’, within the authority of the Dow- 
nie case and those referred to therein. He does not 
contend for an attorney's charging lien, but ar¬ 
gues that the rule of Nutt v. Knut and Bank v. 
Downie, supra, has been so far modified or limited 
in Houston v. Ormes, 252 U. S. 469, 64 L. Ed. 667, 
also reported as McAdoo v. Ormes in 47 App. D. C. 
364, that an attorney sustaining the relation to a 
case that Humphrey does here ‘acquires by opera¬ 
tion of la'vi^ a particular interest in or an equitable 
right to have his fee paid out of the ‘fund created 
by his services, and that as such interest or right 
arises by operation of law it is not within the 
inhibition of the statute.’ ” (Italics ours.) 

A like expression of this court is to be found in 
Wharton v. Taylor, 43 App. D. C., 104, where the court 
was considering an express contract for a contingent 
fee, and, holding it did not create a lien on the fund, 
nevertheless said (p. 109): 

^^The question whether an attorney's charging 
lien may he asserted against the fund in the hands 
of appellant is not here involved and necessarily 
is not determined.^* (Italics ours) 

I 

Many of the authorities discussed by the court in 
Thurston v. Bullowa, supra, and by Mr. Justice Brown 
In Re Wilson, supra, are collected in the annotated 
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note to Texas v. White {In Re Paschal)^ 10 Wall. 483, 
19 L. Ed. 992, upon the subject of ‘‘liens” of an attor¬ 
ney for compensation, with or without an express con¬ 
tract therefor. 

Another illuminating case in point is Brown v. Mor¬ 
gan^ 163 Fed. (U. S. D. C., Iowa), 395, 398, wliere 
Judge Reed considered the question of attorneys’ 
rights and remedies in a situation such as we have 
here. While Iowa had a statute upon the subject, 
nevertheless Judge Reed discusses the law in the ab¬ 
sence of statute. That case was an original bill in 
equity brought by an attorney against his client Dllor- 
gan, a non-resident of Iowa, and Morgan’s judgment 
debtor, a school district in Iowa, alleging he had ^en 
employed by Morgan to bring suit, had obtained judg¬ 
ment, and, alleging part payment of his fee, asked the 
establishment of a lien and enforcement against the 
judgment and the school district. Morgan appeared 
generally and demurred to the bill for want of eduity 
and also on the ground the court was without jijiris- 
diction because the plaintitf and the school trustee de¬ 
fendants were all residents of Iowa, and also that the 
amount now owing plaintiff was insufficient to give 
jurisdiction. 

At page 398, Judge Reed quoted from Welch v. Llole^ 
1 Doug. 238, a decision rendered by Lord Mansfield, 
and then said: 

“In Read v. Dnpper, 6 T. R., 366, Lord Kenyon 
held that a party should not be permitted to I run 
away with the fruits of a cause without satisfy¬ 
ing the legal demands of his attorney, by whose 
industry and in many instances at whose expimse 
those fruits were obtained. 

“Such was the settled practice of the English 
courts, and the rule in this country is the sime. 
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though in some of the states it is modified by stat¬ 
ute. The rule is not changed by the Iowa statute. 
(Citing cases.) • 

^‘In Jennings v. Bacon^ 84 Iowa, 403 (51 N. W. 
15, and other cases), the Supreme Court of that 
state holds that the State Statute is but declara¬ 
tory of the common law and is a substantial en- 
actment thereof; that it omits no part thereof, and 
adds nothing thereto, except the provision for 
giving notice to be entered on the judgment docket. 
* * * statute does not provide how the lien 
shall be enforced, * ♦ * but the Supreme Court 
of the state has held that, as to money, due 
upon the judgment, it may he by suit in equity^ 
as other liens mav be. * * * But if the attor- 
ney is to ^e regarded either as the equitable as¬ 
signee of the judgment to the extent of the amount 
of his unpaid compensation for recovering same, 
or as the equitable owner to the extent of his lien 
of the amount evidenced by the judgment, in either 
case the judgment creditor is a trustee of the at¬ 
torney to that extent, and equity is the proper 
forum in which to enforce the lien. It may be that 
he could recover the amount due him in a law 
action against the judgment debtor. If so, that 
debtor would be entitl^ to have the amount paid 
by him credited upon the former judgment. It is 
entirely regular therefore that the attorney should 
apply to the court in which the judgment is re¬ 
covered ^or the protection and enforcement of his 
rights therein, or his lien upon the amount due 
thereon from the judgment debtor. Possibly, it 
might be, done in a more summary manner than by 
an ordinary suit in equity, but it is no objection 
that relief is sought in that manner wherein the 
rights of all parties may be fully protected.” 
(Italics curs.) 
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Because the text of Ruling Case Law is suppoifed 
by the authorities, we set forth the following excerpt 
from 2 R, C. L., p. 1063: 

‘‘Attorneys’ liens are divided according to their 
nature into two classes, viz., general, possessory 
or retaining liens, and charging or special Inms. 
There is a clear distinction between a retaining 
lien and a charging lien, and a failure to distin¬ 
guish between them, in many cases, has led to con¬ 
fusion, not to say conflict, in the decisions on this 
subject. The general, possessory or retaining 
lien attaches to all papers, books, documents, s(k;u- 
rities, and money that come to the attorney pro¬ 
fessionally, or in the course of his professional 
employment, without any special contract in re¬ 
gard to it. ♦ * 

(P. 1069.) 

“In addition to the retaining lien just consid¬ 
ered, an attorney has what is generally known, as 
a particular, special, or charging lien on the jridg- 
menty decree or award obtained for his client, for 
his services rendered in procuring it. Such Lien, 
as recognized by the common law, is the right of 
an attorney or solicitor to recover his taxable cbsts 
from a fund recovered by his aid, and the righj: to 
have the court interfere to prevent payment by the 
judgment debtor to the creditor in fraud of his 
right to the same, and also to prevent or set a^ide 
assignments or settlements made in fraud of his 
right. This right, though called a lien, rests not 
on possession, as in the case of the class of liens 
just discussed, but on the equity of an attorney’' to 
be paid his fees and disbursements out of the judg¬ 
ment which he has obtained, and is upheld on the 
theory that his service and skill produced the 
judgment, and in accordance with the principle 
•which gives a mechanic a lien upon a valu 2 ),ble 
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thing which, by his skill and labor, he had pro¬ 
duced. Some courts have held, however, that the 
lien of an attorney on his client’s judgment is an 
interest to the same extent as if the creditor had 
assigned it to him as collateral security for his 
fees and disbursements, and that he has such in¬ 
terest in all the legal incidents which attach to it. 
In England the charging lien of attorneys and 
solicitors |Was early recognized by the common law 
as being founded on the plainest principles of 
equity and justice, and it is also generally recog¬ 
nized and enforced in the United States, though 
in a few states it seems that in the absence of an 
express contract, out of which an equitable assign¬ 
ment arises, an attorney at law has no lien for his 
compensation upon the judgment or decree ren¬ 
dered in a suit prosecuted by him, or upon the real 
estate, moneys, fund, or other property recovered 
by means of his exertions and labors. While, as 
stated, the attorney’s lien as enforced at common 
law is generally recognized, it is frequently the 
subject of express statutory regulation, which 
must, of course, be complied with, and the scope 
of such lien has been greatly enlarged by statute 
in many states, and in some jurisdictions the right 
of an attorney to a lien rests entirely on statute, 
and there is no common law or equitable right of 
lien. In other states, however, there are no stat¬ 
utes relating to attorneys’ liens, and the right 
thereto, is based upon common law. 

“While, before judgment, an attorney has no 
lien upon or interest in the cause of action, in the 
absence of statutes conferring the same, yet it has 
been held in some jurisdictions that where the 
parties have contracted that the attorney shall re¬ 
ceive a specified amount of the recovery, such 
agreement will create an equitable lien in favor of 
the attorney or will operate as an assignment of 
the cause of action to the extent of the amount 
stipulated. When, however, the cause of action 
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is by its nature not assignable, the client cahnot 
by any agreement give his attorney any interest 
therein; though it seems that an agreement to 
divide the recovery in a non-assignable causes of 
action may attach itself to the judgment when re¬ 
covered, and give the attorney an equitable ii^ter- 
est therein. ♦ * ♦ 

‘‘In England it is well established that the par¬ 
ticular or charging lien of the attorney is confined 
to his taxable costs and disbursements in the suit. 
The decisions in this country are not uniform on 
the extent of an attorney’s charging lien. * ^ * 
As a general rule, however, the attorney’s charg¬ 
ing lien has been extended so as to cover not 
merely taxable costs, hut also a reasonable com¬ 
pensation for the services in obtaining the ji^dg- 
ment, even though there is no agreement cove^ng 
the amount which the attorney is entitled to charge 
for his services, but the amount of such comjpen- 
sation must be ascertained upon the basis of a 
quantum meruit. Where the amount of comjpen- 
sation has been agreed upon, the lien attaches to 
that extent. • * ♦ 

(P. 1085.) 

“ * • * As has been seen, it is only by virtu e of 
statutory provisions that a court of law has juris¬ 
diction to enforce an attorney’s lien, and in the ab¬ 
sence of such statutes the proper method for en¬ 
forcing such a lien is by a resort to equity. The 
attorney’s lien, whether under statute or at (5om- 
mon law, is equitable in its nature. Even the de¬ 
cisions in this country, which confine its existence 
and application to the narrowest limits, al\«rays 
speak of it as an equitable lien, right, or privilege. 
It is not property in the thing which gives a right 
of action at law. It is a charge upon the thing 
which is protected in equity. Courts of law {may 
recognize it when the res is in possession of| the 
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lienor, and the owner is seeking to deprive him of 
such possession. But where the thing is not in 
possession, and some affirmative action is required 
by the attorney, he, like other lien claimants, must 
seek relief in equity. In some instances, a formal 
suit should be instituted; in others, an application 
to the court rendering the judgment for the proper 
order would be sufficient.’’ (Italics ours.) 

In Arnold v. Carter, 19 App. D. C., 259, this Court 
held that a solicitor who performs services in a parti¬ 
tion suit for some of the parties, under an express or 
implied contract with them for his fees, has a lien for 
his fees upon their distributive shares of the proceeds 
of sale, and if such proceeds are paid into court, he is 
entitled to an order of payment therefrom, if neces¬ 
sary. The appeal was taken by the solicitor of record, 
in the case in which he rendered the service, from a 
rule on him to pay over the entire proceeds of the par¬ 
tition sale. This case is cited as the only one we have 
found in this jurisdiction dealing with the rights of an 
attorney under an implied contract as to fees. 

When viewed in the light of the foregoing decisions 
it becomes ihanifest that the plaintiffs have clearly es¬ 
tablished their right to a charging lien on the pro¬ 
ceeds of the judgment which was obtained in the Court 
of Claims as a result of their efforts. The plaintiff 
Farrington had an express per diem contract which 
was twice recognized by his client, the judgment credi¬ 
tor, by payments on account. The plaintiff firm had no 
express contract with the client, the judgment creditor, 
with respect to the amount of its compensation. How¬ 
ever, as already shown by the authorities, attorneys 
who are employed to render services without agree¬ 
ment as to fee, are entitled to recover reasonable com- 
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pensation, the promise to pay such being implied by 
law. There is no question presented in the record as 
to the reasonableness of the charges of the plaintiff 
firm. Based on common sense and logic, it would (cer¬ 
tainly seem that an attorney who has not executed an 
express contract for a lien on the results of his work 
is to fare less well than one who contracts for what 
ultimately becomes a partnership in litigation. Oer- 
tainly the judgment debtor is in no position to niiiin- 
tain this contention. Indeed, had the plaintiffs in 1:his 
case obtained an express contract from their client 
creating a lien upon the judgment thereafter to be ob¬ 
tained by them as a result of their efforts, it would 
have been void under Section 3477 U. S. Revised S tat¬ 
utes (31 U. S. C. A. 203). Under the supposition Just 
made the plaintiffs in this case would have been in the 
same position that the plaintiff Humphrey was in 
Humphrey v. Lindherg, supra. 

Jurisdiction of Court Below Over Subject Matter. 

If the defendants attempt to seriously argue the 
questions of jurisdiction as to the situs of the fund, 
relationship to the fund as United States officers, non¬ 
joinder of the Secretary of the Treasury and/or the 
United States as party defendants, and all cogitate 
matters, our answer is that this Court has definitely 
answered such questions and has held that jurisdiction 
does exist. 

See: 

Roberts v. Cousaul, 24 App. D. C., 551, 
McAdoo V. Ormes, 47 App. D. C., 364, 

Richmond F. and P. R. R. Co. v. McCarl, 61 
App. D. C., 290. 
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See also: 

Standard Dredging Co, v. United States, 71 
Court of Claims, 218, 

Ambrose v. Broivn, 42 App. D. C. 25. 

In the case of Roberts v. Consaul, supra, this Court 
held as follows: 

“While a debt due from the United States has 
no locality in the District of Columbia, yet ivhen 
an appropriation has been made by Congress to 
pay a finding by the court of claims in favor of 
claimant and nothing remains to be done but the 
issuance by the Treasurer of the United States 
of a check to the claimant in payment of the claim, 
the fund has a locality in this District as between 
the Treasurer and the claimant, or one having an 
equitable lien upon the fund created by contract 
with the claimant. * * • 

“Where money has been appropriated by Con¬ 
gress to pay a finding of the court of claims, the 
Treasurer of the United States is charged with the 
plain ministerial duty of making immediate pay¬ 
ment upon the demand of the person in whose 
favor the appropriation has been made; and the 
Treasurer may be compelled to do so by manda¬ 
mus; or a court of equity, having jurisdiction to 
appoint a receiver of the fund and control its dis¬ 
position, may compel its delivery through a man¬ 
datory writ of injunction.” (Italics ours) 

This court followed the rule announced in the 
Eoberts case, in the case of McAdoo v. Ormes, supra. 

In the case of Richmond F, and P, R, R, Co, v. Me- 
Carl, supra, this Court held as follows: 

“In suit to challenge authority of Comptroller 
General to with-hold money admittedly payable 
by United States, United States is not ‘necessary 
party’.” 
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In the case of Standard Dredging Co, v. United 
States, supra, the Court held as follows: 
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* * Under existing law, therefore, the 

Comptroller General and not the Secretary of the 
Treasury is the directing agency as to when and 
by whom any claims against the United States 
shall be paid. His act in with-holding payment 
was equivalent to such action by the Secreta^'ry 
of the Treasury. A claim presented to the Con|p- 
troller General upon allowance by him became a 
valid claim presented to the Secretary of the 
Treasury within the meaning of the Act of March 
3, 1875, providing for the payment of interest. 
* * (Act of March 3, 1875, is of course the 
same as 31 U. S. C. A., Section 227, as amended.) 

Court’s Jurisdiction Over Receiver of Southern Surety 

Company of Iowa, Etc. 

The defendant. Southern Surety Company, being an 
Iowa corporation, and Wagner, its Receiver, a resi¬ 
dent of that state, it is pertinent to consult the lo^a 
statutes and decisions. 

This is not a suit against Wagner, Receiver, to (en¬ 
force any claim of plaintiffs to funds in his possession, 
either actually or constructively. Nor is it a case of 
rival administrations, such as existed in United Staies 
V. Borcherling, 185 U. S., 654, which case was distin¬ 
guished by this Court in McAdoo v. Ormes, supra. 

So far as the allegations of the bill at bar are c(in- 
cerned, interest and title, if any, in the fund appi'O- 
priated by a -specific Act of Congress and now in the 
Treasury, is in the Southern Surety Company of lovra. 
Wagner, the Receiver, merely stands in the shoes of 
the Southern Surety Company as far as the fund is 
concerned, as he was not a party to the judgment lior 
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was he mentioned in the Act of Appropriation. Plain¬ 
tiffs claim a p^rt of the fund adversely. The res never 
was in the possession of Clark, Receiver, or Wagner, 
his successor, nor the Southern Surety Company. In 
this connection, but for the services of the Plaintiffs 
there would be no res to dispose of. 

Wagner, Receiver, is not an indispensable party to 
this suit, although a proper defendant under our 
Equity Rules, as one claiming an interest in the fund. 
Title to property within the jurisdiction of the court 
may be determined, after due notice to non-residents 
claiming adversely, and such parties after due notice 
by publication, as provided in secs. 105, et seq., of the 
Code, and failure to appear and assert their claims, 
will be bound by the judgment or decree rendered 
against the res. Pennoyer v. Neff, 95 U. S., 714, 24 L. 
Ed., 565. 


The Code of Iowa, sec. 3824, reads: 

‘‘Subject to the control of the court or judge, a 
receiver has power to bring and defend actions, 
to take and keep possession of property, to collect 
debts, to receive the rents and profits of real prop¬ 
erty, and generally, to do such acts in respect to 
the property committed to him as may be author¬ 
ized by law or ordered by the Court.” 

The Supreme Court of Iowa in Allen v. Central Rail 
Road Company, 42 Iowa, 683, held that: 

“It is not essential to the jurisdiction of a court 
of law in an action for damages against a defen¬ 
dant corporation which is in the hand of a re¬ 
ceiver, that leave to prosecute should be first ob¬ 
tained. of the court appointing the receiver. 

“Tie receiver of the property of a party to 
litigation is not a necessary party to such litiga- 
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tion if no attempt is made thereby to interi'ere 
with the right of the receiver to the property en¬ 
trusted to his care. While the right of a recei ver 
to appear in an action brought outside the s‘:ate 
in which he was appointed is generally denied, yet 
he is frequently permitted to do so as a matter 
of comity. State Bank v. McElroy, 106 Iowa 2bS. 

‘‘But a receiver appointed by a court of foreign 
jurisdiction cannot maintain suit in this stat(j to 
enforce recoverv of a claim due under the laws of 
this state against a citizen of this state. Wy^^n 
V. Eaton, 107 Iowa, 214. 

“The receiver takes the debtor’s property sub¬ 
ject to the payment of all valid prior liens, but 
preference already agreed upon at the time of the 
receiver’s appointment, not based on existing Ihms, 
will be disregarded. Smith v. Siouoc City N. d S, 
Co., 109 Iowa 51.” 

In Ambrose v. Broivn, supra. Chief Justice Shepard 
said (p. 28): 

“It is conceded that the cause of action is not 
of the character on which action may be brought 
without leave, by the provisions of sec. 3 of the 
Act of March 3, 1887. * * * The contentioii is 
that without leave previously granted the court 
had no jurisdiction of the suit; and reliance there¬ 
for is upon Barton v. Barbour, 104 U. S., 126, l31, 
26 L. Ed. 672, 675. * * * 

“The facts of the present case are quite differ¬ 
ent. There was no interference with the property 
and no claim of possession. The suit was brought 
in the same court which had appointed the re¬ 
ceiver, and through him, was administering the 
affairs of the insolvent corporation. The gijeat 
weight of State authority supports the propositjion 
that the failure to obtain leave to sue the receiver 
does not affect the jurisdiction of the court, as to 
subject matter, and the jurisdiction of the person 
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of tile receiver may be waived; save under the ex¬ 
ceptional circumstances shown in Barton v. Bar- 
hour, 104 TJ. S., 126, 131, 26 L. Ed., 672, and 
Comer v. Felton, 10 C. C. A. 28, U. S. App. 313, 
61 Fed. 731, 737, High on Eeceivers, 4th Ed. sec. 
254 A, and other cases.” 

Lien is Superior to Set-Off Pleaded Here. 

This brings us to what we regard as the real ques¬ 
tion now before this Court. Can a judgment debtor 
set off an indebtedness due him from the judgment 
creditor so as to defeat, in whole or in part, an attor¬ 
ney’s charging lien? 

We shall endeavor to answer that question by dis¬ 
cussing the adjudicated cases, as well as the Act of 
March 3, 1875 as amended. It may be contended, 
‘‘That the sovereign United States is not in the same 
status as a private defendant against whom a judg¬ 
ment has been obtained.” We think such argument 
untenable because the United States is not a party and 
the decisions are numerous that the Government is sub¬ 
ject to the same rules and principles of law that its 
citizens are. 

Smoots^ Case, 15 Wall. 365 at 45. 

Prior to taking up specific decisions we quote the 
following from 2 R, C. L. 10SO-10S3, sec. 173: 

“On the question 'whether the attorney’s lien is 
superior or subordinate to the defendant’s nght 
of set-off, there is a conflict of opinion; hut what¬ 
ever may he the rule as to set-off existing when the 
judgment was rendered, it seems that the attor¬ 
ney’s lien must he superior to a set-off acquired 
after the rendition of the judgment. According 
to some'authorities the attorney is regarded as an 
assignee of the judgment, at least at the date of 
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its rendition, to the extent of his fees, and b^ing 
an assignee at that date, he has an older equity 
than that acquired by a set-off of later acquisition: 
and the maxim, Qui 'prior est in tempore^ portior 
est in jure, applies in his favor.” (Italics ours.) 

The case of Jacobson v. Miller, 50 N. D. 826, 198 
N. W., 349, was cited by the official defendants in 
support of their motion to dismiss, as illustrating \7hat 
they assert is the rule that an attorney’s lien is sulject 
to all existing set-offs. ■ That case was decided by the 
North Dakota Supreme Court in March, 1924, and |vith 
an exhaustive annotated note is reported in 34 A. IJ. R., 
317, 323. It was an action to enforce an attornjey’s 
lien under the North Dakota statute regulating ai^tor- 
ney’s liens, and the court’s holding was that the lien 
rests upon the theory that the attorney becomes the 
equitable assignee of the judgment to the extent oi* his 
fee, from the date of filing his lien, which under the 
terms of a statute governing assignments is subje<^t to 
all existing set-offs. 

We quote from the annotated note to Jacobson v. 
Miller (pp. 323-4): 

“This annotation is intended to cover the ques¬ 
tion whether an attorney’s lien on a judgment, 
assuming him to have such a lien, to the extent of 
costs, at least, is subject to the right of the adverse 
party, against whom the judgment has been ren¬ 
dered, to avoid or postpone the enforcement of 
such lien by a set-off of a judgment or other claim 
that such adverse party may hold against th(5 at¬ 
torney’s client. There have been many conflicting 
decisions and much confusion regarding this mat¬ 
ter, which has frequently been termed by ^the 
courts a vexed question. It arises generally by 
reason of the attorney’s inability to collect from 
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his client owing to the latter’s insolvency, and in 
naany of the cases this condition is actually shown 
to exist. 

“The superiority of a lien over a set-off has 
been often sustained upon the ground that the at¬ 
torney becomes the equitable assignee of the judg¬ 
ment. In some of the cases giving the priority of 
the set-off the same theory has been applied, with 
the result tl^at the attorney has been considered to 
hold his lien subject to existing rights of the ad¬ 
verse party. ♦ • • 

“The modern tendency in New York has been 
to protect the attorney against a set-off by holding 
the lien to be superior, not merely as to costs, but 
also as to compensation for services, particularly 
in cases where the lien is based on an agreement 
with the client, and this position has been strength¬ 
ened bv statute. * * * 

“In a number of other jurisdictions the attor¬ 
ney’s lien has (as a matter of practice) been sub¬ 
jected to the set-off of another judgment or claim, 
in the absence of a statutory provision for such a 
lien, particularly to the set-off of a prior judg¬ 
ment, the adverse party’s equity being deemed 
superior to that of the attorney. ’ ’ 

I 

States Recognizing Set-Off Over Lien. 

The rule of superiority of set-off over the lien seems 
to be recognized, as to judgments, in Connecticut, Ver¬ 
mont, Maryland, Pennsylvania (but prior judgments 
only), Missouri and Texas (but see McManus v. Cash, 
101 Texas, 261). 

Prevailing Tendency is to Subordinate Set-Off to Lien. 

Quoting again from the annotated note (p. 333): 

“T/te common law lien or equitable lien of an 
attorney in a judgment has been protected against 
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a set-offf hy what appears to he a prevailing prac¬ 
tice; particularly where the judgment sought to 
be set off was rendered in an independent action. 
The matter is generally regarded as being within 
the Court's discretions^ (Italics ours) 

A lien for fees and disbursements is superior to the 
right of the parties to set off mutual executions against 
each other, the attorney being entitled to protection as 
a matter of justice. That is the doctrine of the case 
cited in the A. L. E. annotation from the courts of 
Maine, New Hampshire, New York, New Jersey, Ohio, 
Indiana, Wisconsin, Utah, Oklahoma and Alabama, all 
of which counsel finds support the text. In addition, 
see especially L. Bucki S Sons Lumber Co. v. Atlantic 
Lumber Co., 128 Fed. 332, decided by the U. S. Ci rcuit 
Court of Appeals, 5th Circuit. 

• As stated by the Oklahoma Supreme Court in John¬ 
son V. Johnston, 123 Okla. 203, 254 Pac. 494, annotated 
in 51 A. L. R. at 1268, as to the right of set-off, -^^here 
an attorney’s lien has been decreed in the absence of 
statute: 

<<*>»# the decisions appear to be in hopeless; con¬ 
flict, as shown by an elaborate note to Jacobsen v. 
Miller, reported in 34 A. L. R. 317. In suchjjases, 
equitable principles are usually applied. WFere 
the attorney’s lien is statutory, we think the \4eight 
of authority is against the set-off, but, in [those 
cases, the right of set-off is often determined by 
the equities of the case rather than by statute. In 
this case, however, defendant in error relies upon 
(the statute) and quotes from Freeman on Judg¬ 
ments, 5th Ed. sec. 1148: ‘And the general rule is 
that while an attorney’s lien is subordinate i;o the 
rights of the adverse party to off-set judgme^its in 
the same action or in actions based upon the same 





44 


transaction, it is nevertheless superior to any right 
to off-set judgments obtained in wholly indepen¬ 
dent actions.^ (Italics ours) 

Accordingly, the set-off was held subordinate to the 
lien. 

The annotated note to Johnson v. Johnston was writ¬ 
ten in 1927 and states that: 

I 

‘‘The onl^ recent cases passing upon the point 
under annotation which have been decided since 
the original annotation in 34 A. L. R. 323, herein 
supplemented, appear to be Ex parte Cooper 
(1925), 212 Ala. 501, 103 So. 474, and the reported 
case {Johnson v. Johnston, ante, 1265). 

Both of these cases are in line with the decisions 
in subd. IV. b. 1, of the original annotation in 34 
A. L. R. at pages 333 and 334, which appear to 
represent the prevailing practice, since both assert 
the superiority of the attorney's lien on his clienVs 
judgment, over the set-off against that judgment 
of another judgment procured by the adverse 
party, subsequent to that in the client^s favor. 
Both decisions were reached independently of the 
lien statute. Although the Alabama court noted a 
recent statute making an attorney’s lien superior 
to all other liens, except for taxes, it based its 
decision on the rule as laid down in Warfield v. 
Campbell (1863), 38 Ala. 527, 82 Am. Dec. 724 (see 
34 A. L. R. 334), long prior to any lien statute. And 
while the court in the reported case {Johnson v. 
Johnston, ante, 1265) incidentally noted the lien 
statute, it based its decision on the equities in the 
particular case.” (Italics ours) 

This brings us to an opinion that goes into the his¬ 
tory of liens of the character here involved, both prior 
and subsequent to the enactment of the statute that 
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now governs attorneys’ liens in New York. It w^s de¬ 
livered in Beecher v. Peter A. Vogt Mfg, Co,, 227 N. Y. 
468, 125 N. E. 831, by Mr. Justice Cardozo. That 
learned justice says in part as follows: 

“It is true that relief in equity by setting ojff one 
judgment against another is granted, not of Yight, 
hut in the exercise of discretion, * * * The dis¬ 
cretion, however, is not unregulated by prirciple. 

“As early as 1882 Indiana had a statute creat¬ 
ing liens for attorneys’ fees that did not, ho^ifever, 
provide for set-offs. Nevertheless, the Supreme 
Court said: 

“ ^The right to set off one judgment against 
another is purely equitable and only allowed i/ohere 
good conscience requires it, and good conscie)fLce is 
far from requiring that an attorney's claifn for 
services in securing the judgment should yi^ld to 
the claim of those holding rights adverse to their 
clients,'* ” {Puett v. Beard, 86 Ind. 172, 174; 44 
Am. Repts. 281; and also Justice v. Justice, 115 
Ind. 208; 16 N. E. 618.) 

These Indiana rulings emphasize the reason f^r the 
action of the court in Jacobson v. Miller, supra, ia giv¬ 
ing effect to North Dakota’s statute governing assign¬ 
ments generally. 

It is to be noted that in all the above cases tl^e set¬ 
off was grounded on a judgment rendered either prior 
or subsequent to the judgment on which the attoifney’s 
lien rested, while in this case the proposed set-iff, at 
least down to this date, springs from an alleged claim 
that is not even liquidaled. 

One receives the impression from counsel’s discus¬ 
sion under Title 2 of Defendants’ Brief (pages ]|.5-19) 
that the action which was taken by the Comptroller 
Cfeneral, as shown by Defendants’ Exhibit 5 (R, 106) 
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was everything required by the provisions of the Act 
of March 3,1875 (31 U. S. C. A. 227, 1933 Supp.). The 
point we make is that what the Comptroller General 
did was only a part of what that statute requires, so 
that Defendants’ Exhibit 5 really amounts to nothing 
more than a record of the bookkeeping transactions 
entered in regular course in the General Accounting 
Office. The plain and unambiguous terms of the stat¬ 
ute provide that before the right of off-set obtains the 
claim must either be assented to by the judgment 
creditor or reduced to judgment. 

The findings of fact by the lower court in this re¬ 
spect, is that the said claim “has not be reduced to 
judgment and neither the said company nor its Re¬ 
ceiver has assented to said settlement.” (R. 67, 68) 
In addition to this the alleged Certificate of Settlement 
was dated June 13, 1933, although it was offered in 
evidence in support of the official defendants’ position 
on January 30, 1936, and so in any event could not be 
said to depict a claim taking precedence over the plain¬ 
tiff’s charging lien, which we have shown attached the 
moment the judgment in the Court of Claims was ren¬ 
dered, and this too, notwithstanding the necessity of 
plaintiffs’ proceedings in equity to establish and en¬ 
force their lien. 

Moreover, in their brief the defendants merely re¬ 
cite a part of 31 U- S. C. A,, Sec. 227. The portion 
omitted is of paramount importance here. The entire 
section is as follows: 

“When any final judgment recovered against 
the United States, duly allowed by legal authority, 
shall be presented to the Comptroller General of 
the United States for payment, and the plaintiff 
therein shall be indebted to the United States in 
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any manner, whether as principal or surety, it 
shall be the duty of the Comproller General of the 
United States to withhold payment of an an^ount 
of such judgment equal to the debt thus due t<j) the 
United States; and if such plaintijff assent to such 
set-off and discharges his judgment, or an an^ount 
thereof equal to said debt, the Comptroller Ge4eral 
of the United States shall execute a discharge of 
the debt due from the plaintiff to the United 
States. But if such plaintiff denies his indebted¬ 
ness to the United States or refuses to consent to 
the set-off then the Comptroller General of the 
United States shall withhold payment of such 
further amount of such judgment as in his opinion 
will be sufficient to cover all legal charges and (josts 
in prosecuting the debt of the United States to 
final judgment. And if such debt is not already in 
suit it shall he the duty of the Comptroller General 
of the United States to cause legal proceedings 
to he immediately commenced to enforce the samej 
and to cause the same to he prosecuted to nnal 
■fudgment, with*all reasonable dispatch. And if in 
such action judgment shall be rendered against the 
United States or the amount recovered for debt 
and costs shall be less than the amount so withneld 
as before provided, the balance shall then be paid 
over to such plaintiff by such Comptroller General 
of the United States, with six per centum interest 
thereon for the time it has been withheld from the 
plaintiff.’’ (Italics ours.) 

The case of Richmond F. <& P. R, R, Co. v. McCarl, 61 
App. D. C. 290, involved the question whether the Inter¬ 
state Commerce Commission’s order finding an amount 
due from the carrier as excess profits under statutory 
recapture provisions, authorized the government tb set 
off the amount so found against an undisputed amount 
owing from the government for transporting the mail. 
To determine the question, this Court considered the 
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any manner, whether as principal or surety, it 
shall be the duty of the Comproller General of the 
United States to withhold payment of an amount 
of such judgment equal to the debt thus due to the 
United States; and if such plaintiff assent to such 
set-off and discharges his judgment, or an amount 
thereof equal to said debt, the Comptroller General 
of the United States shall execute a discharge of 
the debt due from the plaintiff to the United 
States. But if such plaintiff denies his indel|)ted- 
ness to the United States or refuses to consent to 
the set-off then the Comptroller General of the 
United States shall withhold payment of such 
further amount of such judgment as in his opinion 
will be sufficient to cover all legal charges and cjosts 
in prosecuting the debt of the United States to 
final judgment. And if such debt is not already in 
suit it shall he the duty of the Comptroller General 
of the United States to cause legal proceedings 
to he immediately commenced to enforce the same, 
and to cause the same to he prosecuted to nnal 
judgment, with*all reasonable dispatch. And if in 
such action judgment shall be rendered against the 
United States or the amount recovered for debt 
and costs shall be less than the amount so withheld 
as before provided, the balance shall then be jiaid 
over to such plaintiff by such Comptroller General 
of the United States, with six per centum interest 
thereon for the time it has been withheld from the 
plaintiff.’’ (Italics ours.) 

The case of Richmond F, d P. R, R, Co. v. McCar\, 61 
App. D. C. 290, involved the question whether the Inter¬ 
state Commerce Commission’s order finding an amount 
due from the carrier as excess profits under statutory 
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owing from the government for transporting the mail. 
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Act of March 3, 1875, supra, and the language of Mr. 
Justice Groner in that opinion is, we submit, pertinent 
here. 

j 

“And this brings us to consider whether in the 
present instant appellee (McCarl) was warranted 
in with-hojding appellant's money on the ground 
that the order of the Commision established a 
valid set-off. The proceeding of the Commission, 
as the result of which it found that appellant was 
subject to recapture the sum of approximately 
$700,000.00, was administrative and not judicial. 
Neither in the Act nor in any section thereof is 
the Commission empowered to make a finding of 
this nature conclusive against the carrier. It is 
without the power of the Court to enter a judg¬ 
ment. The legal effect of the order, therefore, is 
no more than a hookkeeping ascertainment by the 
Commission of an indebtedness due by the carrier. 
To give it finality it was necessary it should be re- 
duced to judgment. Here, ^s we have already 
seen, appellant denied its indebtedness to the 
United States, and likewise declined to consent that 
such indebtedness or any part thereof might be set 
off against the debt asserted against it by virtue 
of the Commission’s order. In said circumstances 
it tvas the duty of the United States * * * to com¬ 
mence legal proceedings to secure a judgment for 
the money found by the Commission to be due 
under the recapture clause of the Act, for, we have 
seen, in no other way could such indebtedness be 
finally determined, either as to the validity or 
amount, and until so determined it was not a valid 
set off, * * * The amount due, therefore, is not con¬ 
tested and so tee have a case in which the United 
States owes appellant money which the Comptrol¬ 
ler General refuses to pay because of cm unsettled 
and unliquidated claim of the United States 
against appellant. This may not be done. There 
is, however, a statute of the United States which 


I 


49 


provides a right and a Remedy. It authorizes the 
United States to with-hold payment in any case in 
which an allowed claim is presented to the Treas¬ 
urer for payment where the United States has a 
counter claim until suit can be instituted on the 
claim and pressed to final judgment. Act March 3, 
1875, c. 149,18 Stat. 481, Title 31 U. S. C. A., Sec¬ 
tion 227. This statute we think was the chart 'v^rhich 
should have guided the Comptroller General in the 
procedure to be taken in this case, for otherwise, 
we should have to concede to that officer the power 
of determining and settling an indebtedness of a 
citizen of the United States without trial, th(j ex¬ 
amination of witnesses, or the other safe-guards 
of judge and jury which, in our system of go\|em- 
ment, are guaranteed. 

It is significant that in the original answers fileft by 
the defendant Treasurer of the United States and the 
defendant Comptroller General of the United States, it 
is alleged that on September 20, 1931, the Umted 
States had instituted a suit in the United States Disirict 
Court for the Southern District of Indiana, agapst 
Fred C. and George Morgan, on account of the alleged 
debt, and that said suit was still pending; wherea^ in 
their amended answers filed in the lower court s6me 
two years later no reference was made to any such 
alleged suit at all, and, on the other hand, it was <5on- 
tended that a compromise agreement had been entered 
into by the United States with the defendant Liquida¬ 
tor of the Southern Surety Company of New York, 
and that the fund, appropriated to pay the judgment in 
question had been applied to and in reduction of the 
claim of the United States against the Southern Surety 
Company of Iowa. | 

It is a fair presumption to say that since no refer¬ 
ence was made to the pendency or status of the alle^jed 
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suit in the amended answers of the official defendants, 
and since no testimony was adduced at the hearing in 
support of any such contention, that the alleged claim 
of the United States had been decided adversely to it, 
or that the suit had been dismissed, which fully sup¬ 
ports the findings of the court above referred to, 
namely, that said claim had not been reduced to judg¬ 
ment. , 

And so in the instant case, it is respectfully subitted 
that the claim of the United States, if any, against the 
judgment creditor, is an unliquidated and unsettled 
amount. The effect of the so-called Statement of Settle¬ 
ment of Claim embodied in Defendants’ Exhibit 5, is 
nothing more than a bookkeeping ascertainment by the 
Comptroller General. It has no legal effect, because 
the Comptroller General cannot determine and settle 
an alleged indebtedness of a judgment creditor of the 
United States without a trial or the examination of 
witnesses, pursuant to the exact terms of the statute 
under which he claims to have acted. In any view of 
the matter, however, the position of the official defen¬ 
dants is untenable because at best their testimony only 
shows that on June 13, 1933, the judgment creditor 
was alleged to be indebted to the United States in a 
sum in excess of the claim of the judgment creditor. 
The record is silent as to the status of the alleged in¬ 
debtedness of the judgment creditor on January 30, 
1936, when this case was tried in the lower Court. 

Moreover, even if we assume for the sake of argu¬ 
ment, that the government does have a claim against 
the judgment creditor, the claim is unliquidated and 
has not been reduced to judgment, hence the right of 
set-off does not obtain within the meaning of the above 
statute. If we further assumed that the government 
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had reduced its alleged claim against the judgijnent 
creditor to judgment, and had submitted proper proof 
at the hearing in this case showing the same, still this 
would not be a proper defense for the reason that such 
judgment, having been obtained subsequent to the 
Court of Claims judgment, could not be set-off against 
the plaintiffs^ lien on that judgment, as is clearly 
shown by the authorities above referred to. 

APPELLANTS’ CITATIONS. 

It will readily be observed that the major conten¬ 
tions of the defendants have already been answered. It 
is perfectly apparent that the defendants have utterly 
misconceived the theory of the plaintiffs’ cause of 
action and apparently fail to appreciate the wel| re¬ 
cognized distinction between an attorney’s charing 
lien and an attorney’s equitable lien, w'here create^ by 
an express contract. Since all of the cases cited hj' the 
defendants in their brief relate to the latter type of 
liens rather than to an attorney’s charging lien, none 
of their citations under Part 1 of their argument have 
any pertinence to the issues before this court. 

The defendants contend that the plaintiffs made an 
election of their remedy when they filed their claims 
with the Receiver of the Southern Surety Comjiany, 
and are bound by it. The record shows that the only 
defendant who raised this point in the answers filed 
herein was the defendant Liquidator for the Sout^m 
Surety Company of New York. 

The Liquidator for the Southern Surety Com]3any 
of New York grounded his right to the fund in ([ues- 
tion upon certain re-insurance agreements entered into 
between the Southern Surety Company of New jiTork 
and the Southern Surety Company of Iowa. He 
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claimed in his answer that the Southern Surety Com¬ 
pany of Iowa, in and by said re-insurance agreements, 
had transferre^d and set over to the Southern Surety 
Company of New York the claim against the United 
States, which merged in the judgment rendered by 
the Court of Claims. At the hearing of this case the 
defendant Liquidator not only offered no affirmative 
proof in support of his claim in and to said fund, but 
when the plaintiffs themselves offered the re-insurance 
agreements in question, the following colloquy took 
place between counsel for the Liquidator and plain¬ 
tiff’s counsel: 

‘‘Mr. Earnest. I offer that (Plaintiff’s Exhibit 
6) in evidence, your Honor, without reading it, 
primarily for this purpose: When the Comptroller 
General filed his original answer to the bill, he 
set up the fact that demand had been made on the 
Comptroller General by the Liquidator for the 
Southern Surety Company of New York, and we 
filed a short amendment to the bill, in which we 
asserted that our lien is superior to theirs, or 
theirs is subordinate to ours. 

“I invite the Court’s attention to one particular 
paragraph * * * wherein a memorandum is set 
forth of the assets of the Iowa Company which 
are not transferred over and set over to the New 
York* Company. I wish to invite the Court’s at¬ 
tention to this language—these are the exclusion 
of assets: ‘All claims and/or demands against the 
United States of America growing out of the com¬ 
pletion by the Southern Surety Company of a cer¬ 
tain contract theretofore awarded to Fuqua & Gon¬ 
zales and covered by the bond of the Southern 
Surety Company in favor of the United States of 
America. ’ 

“Mri Cook. Your Honor, may I make one thing 
clear? I understood counsel to say in Schedule 
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A of the paragraph he read: ‘All claims against 
the United States of America,’ and so on, wa^ one 
of the assets of the Iowa Company which was not 
transferred to the New York Company. 

“Mr. Earnest. Yes. 

“Mr. Cook. I just wanted to make that clear.” 
(R. 105) 

Inasmuch as the re-insurance agreements themselves 
(Plaintiff’s Exhibit 6) (R. 104), by specific provisions, 
excluded the asset in question from the transfer of 
the Iowa Company’s assets to the New York Com])any, 
and since the defendant Liquidator offered no prc^of in 
support of his claim to the fund in question, the liourt 
below properly found that he had no right or claim in 
and to that fund. Hence the question raised by the 
said Liquidator with respect to an election of remedies 
is not properly before this Court for review. I 

Even so, this contention is utterly without 4ierit. 
The law is well settled that the doctrine of election of 
remedies applies only to a case where one assumess in¬ 
consistent positions, or where, through his action 
other rights have arisen creating an estoppel, lilore- 
over the doctrine of election never applies to a creditor 
having a right to pursue more than one remedy’. It 
only applies where the remedies open to the parties 
seeking redress are inconsistent or mutually exclusive. 
The decisions of this Court fully support our position 
in this contention. See, for example. 

Roller v. Murray, 46 App. D. C. 246 

McFadden Securities Co. v. Stoneleigh Garage, 
Inc., 60 App. D. C. 400. 

The defendants also contend, first, that the plain¬ 
tiffs have no lien, because they had no agreement pro- 
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viding for a lien or payment out of the fund in question: 
and then they take an inconsistent position in that they 
contend that plaintiffs’ claim of a lien encounters the 
obstacle of Section 3477 U. S. Revised Statutes (31 
U. S. C. A. 203). We have shown the fallacy of the de¬ 
fendants’ argument with respect to the requirements 
of an express 'agreement providing for a lien or pay¬ 
ment out of the fund in question. We have also 
shown that had the plaintiffs had a written agreement 
providing for a lien and payment out of the fund in 
question in a certain amount, of such nature as to 
operate as an equitable assignment of a portion of said 
fund, that such agreement would clearly have been void 
under said Section 3477. That is not the case here. 
Plaintiffs had no such express contract. 

Lastly, the defendants contend that the plaintiffs did 
not create any fund by their efforts. The record is a 
complete ansVer to this contention and the partially 
quoted testimony on Page 14 of the Defendants’ Brief 
is misleading. The record shows that under the system 
which obtains in the Comptroller General’s Office, the 
contractor in cases such as presented in the Court of 
Claims in Case No. H-417, is required to execute a full 
release of all claims and demands before he may re¬ 
ceive his final payment. The judgment creditor in the 
said Court of Claims suit was of the opinion that the 
misrepresentations and fraud inherent in the contract, 
on whch it was surety, was such as to vitiate the con¬ 
tract. The Southern Surety Company of Iowa, there¬ 
fore, declined to accept the final voucher from the 
United States for the retained percentages, on the 
theory, that to do so, would bar a further prosecution of 
any items involved in the construction of the road, for 
which the contract had been let. No legal tender was 
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ever made by the government for the retained per¬ 
centages of the contract to the Southern Surety (!l)om- 
pany of Iowa. Accordingly the plaintiffs filed a suit 
against the United States of America to recover $304,- 
547.59, being the difference in what was paid unde r the 
contract and the amount which it actually cost the 
judgment creditor to fulfill the contract. The litiga¬ 
tion was begun in October, 1927, and was not concl^ided 
until November 14, 1932, during all of which timi the 
plaintiffs rendered valuable services in an attemjDt to 
enforce the rights of the judgment creditor. 

To the unbiased mind, therefore, it becomes ap¬ 
parent that the plaintiffs’ lien, which the lower c^ourt 
found they had clearly established, represents valx^able 
services rendered over a period of five years, v^hich 
was culminated in the rendition of a judgment iii the 
Court of Claims. The fact that there was an unpaid 
balance for work done under the contract that mejrged 
in the judgment in queston is, we submit, besid^ the 
point. Moreover, it has nothing to do with the Ques¬ 
tion here presented, and it ill becomes counsel to parry 
the real question at issue with an intimation that no 
lien exists because the services performed werq un¬ 
necessary in order to obtain payment of the balance 
due. 

We conclude by reiterating what the Colorado! Su¬ 


preme Court stated in Fillmore v. Wells, 10 Colo., 
as follows: 
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‘‘An attorney’s lien, insofar as it relates to 
judgments, may be accurately defended as a light 
conferred by statute or authorized by the Com¬ 
mon law to have his compensation or cost, or Ijioth, 
directly secured by the fruits of the judgment. To 
declare him eyititled to a lien upon the judg'^nt 
without permitting him through such lien to 
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age and control the subject matter of the recovery^ 
would he bestowing uffOn him the shadow and with¬ 
holding the substance,^' (Italics ours) 

CONCLUSION. 

It is, therefore, respectfully submitted that the plain¬ 
tiffs have clearly shown: (1) that they were employed 
by the Southern Surety Company of Iowa to prosecute 
a claim in the Court of Claims and that as a result of 
the efforts of the plaintiff a judgment was entered in 
favor of the petitioner against the United States; (2) 
that the plaintiffs have clearly established a charging 
lien upon said judgment and the fund appropriated by 
the Congress to pay the same, and are entitled to have 
their lien paid therefrom by the official defendants; (3) 
that the alleged claim of the United States is merely an 
unliquidated and unsettled amount, which has not been 
reduced to judgment and hence the United States has 
no interest in said fund; (4) that the defendant Liqui¬ 
dator for the Southern Surety Company of New York 
has no claim, in and to said fund. 

We submit, therefore, that lower court committed no 
error in the findings of fact in this case. Likewise no 
error was committed in the court’s conclusions of law 
which are based upon the findings of fact. 

Accordingly, the decree of the lower court should 
be affirmed. 

Respectfully submitted, 

* G. Gwynn Gakdiner, 

James M. Earnest, 

Woodward Building, 
Washington, D. C., 
Attorneys for Appellees. 






